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1 Legality of drone strikes! 


Introduction and historical background 


Few would deny the fact that Pakistan faces a contemporary existential threat.! 
The writ of the federal government in various parts of the country is becoming 
increasingly non-existent.” The inception of parallel judicial systems? coupled with 
the materialization of accords between the federal government and Pakistan-based 
Taliban militias responsible for heinous crimes and acts of terrorism is alarming.* 
Equally distressing is the determination that these accords are, in actuality, acts of 
desperation on behalf of the government that further dilute effective control over 
national territory.” From a human rights perspective, the government is condoning 
reprehensible and criminal modes of conduct in the heartland of Pakistan by 
bowing down to radicals, who subscribe to a contorted and purist version of 
religious law and belief system. Such outsourcing of judicial function, executive 
authority, and enforcement is in complete contravention of the Constitution of 
Pakistan and classical Shariah (Islamic) law.® 


f This chapter draws to a certain extent on work the author published in the Washington University 
Global Studies Law Review. 

1 “Transcript: Secretary Gates on ‘FNS’,” FOX News, 29 March 2009. Available online 
www.foxnews.com/story/0,2933,511368,00.html (accessed 10 February 2014); “Clinton Cites 
Al-Qaeda as Key Target in Obama Plan,” News, 22 April 2009. Available online www. 
thenews.com.pk/updates.asp?id=75615 (accessed 1 January 2010). 

2 “Pakistan: Negotiating Away the Writ of the State,” Stratfor Global Intelligence, 17 February 2009. 
Available online www.stratfor.com/analysis/ 200902 16_pakistan_negotiating_away_writ_state. 

3. K. Aziz, “Has Waziristan Stabilized?” The News, 7 June 2008. Available online www.thenews.com. 
pk/TodaysPrintDetail.aspx?ID=117143&Cat=9&dt=6/7/2008 (accessed 22 February 2014). 

4 “Zardari Details Swat Peace Terms,” BBC News, 17 February 2009. Available online 

http://news.bbc.co.uk/2/hi/ south_asia/789458 1 .stm (accessed 22 February 2014). 

N. Zehra, “Swat Deal: An Act of Desperation?” The News, 18 February 2009. Available online 

www.thenews.com.pk/TodaysPrintDetail.aspx?ID=163192&Cat=9&dt=2/17/2009 (accessed 

22 February 2014). 

6 “Malik Signals Possibility of Peace Talks with Pakistani Taliban,” Dawn, 4 February 2013. Available 
online http://dawn.com/2013/02/04/malik-signals-possibility-of-peace-talks-with-pakistani- 
taliban/ (accessed 22 February 2014); “JUI Expects Breakthrough in Talks with Taliban,” Dawn, 
8 March 2013. Available online http://dawn.com/2013/03/08/jui-expects-breakthrough-in-talks- 
with-taliban/ (accessed 2 February 2014); “Qazis’ Verdict Can’t be Challenged in SC,” The 


on 


2 Legality of drone strikes 


There are doctrinal complexities concerning jurisdiction and sovereignty in the 
volatile frontier region of Pakistan that borders Afghanistan, as a sizeable parcel 
of the territory is semi-autonomous as affirmed under the 1973 Constitution of 
Pakistan.’ Numerous Pashtun tribes retain administrative control of this territory 
and matters have historically been regulated under the Pashtunwali Code,’ which 
has been affected by the Salafi,? Wahhabi,!° and Deobandi!! revivalist movements. 
This phenomenon, coupled with a lack of sustainable development, is directly 
responsible for the current and horrible repression of civilians, the perpetuation 
of intolerance, and the fostering of militancy in the region. 

Historical contingencies are also to blame for the radicalization process that has 
continued unabated in the tribal belt. The Soviet invasion of Afghanistan during 


the height of the Cold War turned into a proxy war fought between the two world 


superpowers,'? resulting in massive flows of money and modern weaponry into 


Pakistan and Afghanistan without any real accountability.!? Subsequent to the Soviet 
war, Afghanistan was plagued with incessant civil unrest and turmoil, a constant 
state of political instability, and a complete absence of law and order.!* The United 
States, after accomplishing its objective of driving the Soviets out of Afghanistan, 


News, 16 April 2009. Available online www.thenews.com.pk/TodaysPrintDetail.aspx?ID= 
21541&Cat=13&dt=4/16/2009 (accessed 22 February 2014); A. Amin, “Qazi Courts to Work 
Under High Court: NWFP AG,” Daily Times, 22 April 2009. Available online http:// 
archives.dailytimes.com.pk/national/22-Apr-2009/qazi-courts-to-work-under-high-court-nwfp-ag 
(accessed 22 February 2014); see also Art. 175 of Constitution of the Islamic Republic of 
Pakistan (1973) (henceforth Pak. Const.), “Establishment and Jurisdiction of Courts. (1) There shall 
be a Supreme Court of Pakistan, a High Court for each Province [and a High Court for the 
Islamabad Capital Territory,] and such other courts as may be established by law. (2) No court 
shall have any jurisdiction save as is or may be conferred on it by the Constitution or by or 
under any law. (3) The Judiciary shall be separated progressively from the Executive within 
fourteen years from the commencing day” (Art. 175 of Pak. Const.); see also Al-Mawardi, The 
Ordinances of Government (Wafaa H. Wahba trans., 2006); Ibn Tamiyya, On Public and Private Law 
(Omar A. Farrukh trans., 1966). 

7 See Arts. 246-247 of Pak. Const. 

8 Pashtunwali is the code of conduct and the unwritten customary law of the tribal Pashtun 
community based on the principles of hospitality, honor, and revenge; N. Nojumi, The Rise of 
the Taliban in Afghanistan: Mass Mobilization, Civil War, and the Future of the Region, New York: 
Palgrave Macmillan, 2002, p. 224; M. Ewans, Afghanistan: A New History, New York: Routledge, 
2001, p. 5. 

9 Y.M. Choueiri, Islamic Fundamentalism, New York: Continuum, 1997, p. 37-9); B. M. Edwards, 
Islam and Violence in the Modern Era, New York: Palgrave Macmillian, 2006, p. 17. 

0 D. Bukay, From Muhammad to Bin Laden: Religious and Ideological Sources of the Homicide Bombers 
Phenomenon, New Jersey: Transaction Publishers, 2007, pp. 202-5; P. Marsden, The Taliban: War, 
Religion and the New Order in Afghanistan, New York: Zed Books, 1998, p. 73. 

1 P. Marsden, op. cit., pp. 79-81. 

2 G. Crile, Charlie Wilson’s War: The Extraordinary Story of the Largest Covert Operation in History, New 
York: Groove Press, 2003; P. Ahmed, “Terror in the Name of Islam — Unholy War, Not Jihad,” 
Case Western Reserve Journal of International Law, 2008, Vol. 39, pp. 780-1. 

3 K. Lohbeck, Holy War, Unholy Victory: Eyewitness to the CIA’s Secret War in Afghanistan, Washington, 
DC: Regnery Publishing, 1993, pp. 182-90. 

4 Ibid., p. 276. 
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completely withdrew all support and aid to Afghanistan, and consequently, 
necessary international assistance for development and rebuilding the devastated 


war-torn nation did not materialize.!° Afghanistan’s neighbors actively intruded in 


its internal affairs to pursue their own objectives.! Such intrusion often proved 


detrimental for Afghanistan and was primarily a product of regional power 
dynamics. For instance, the Shia community, other ethnic minorities, and Persian 
speakers in Afghanistan enjoyed the patronage of Iran,!’ whereas Pakistan, along 
with Saudi Arabia, backed the majority Pashtun community of Afghanistan. !8 The 
Pashtuns primarily adhere to a conservative version of the Sunni faith and also 
compose the second largest ethnic group in Pakistan.!° 

The Pakistani establishment, including its armed forces and intelligence agencies, 
strongly supported conservative Sunni radicals and the Taliban movement to gain 
putative strategic depth through a subordinated Afghanistan and by pre-empting 
the formation of a hostile Indian—Afghanistan consortium.” The Taliban move- 
ment was also seen as a weapon that, if effectively utilized, would bleed India in 
the troubled Kashmir region located a few hundred kilometers from Afghanistan, 
where India was committing grave human rights violations in quelling a genuine 
freedom struggle of independence for the Kashmiri people.?! The Taliban 


15 P. Ahmed, op. cit., p. 781. 

16 K. Lohbeck, op. cit., p. 276. 

17 Ibid., p. 275; S. Masood and D. Walsh, “Pakistan Gives US a List of Demands, Including 
an End to C.I.A. Drone Strikes,” Mew York Times, 12 April 2012. Available online www. 
nytimes.com/2012/04/13/world/asia/pakistan-demands-an-end-to-cia-drone-strikes.html 
(accessed 23 February 2014); T. Niaz, “US Bombings of Pakistan: Unanimous Pakistani Senate 
Resolution Blasts US Attacks,” Global Research, 28 October 2008. Available online www. 
globalresearch.ca/us-bombings-of-pakistan-unanimous-pakistani-senate-resolution-blasts-us- 
attacks/ 10735 (accessed 23 February 2014); “Pakistan Demands End To US Drone Attacks,” 
Sky News, 14 May 2011. Available online http://news.sky.com/story/855404/pakistan-demands- 
end-to-us-drone-attacks (accessed 23 February 2014). 

18 See N. B. Sreedhar (ed.), Taliban and the Afghan Turmoil: The Role of USA, Pakistan, Iran, and China, 
New Delhi: Himalayan Books, 1997, p. 82; T. Kocaoglu, “Could Afghanistan Be a Key to Asian 
Co-operation and Security?” SAM: Center for Strategic Research, 2001, pp. 106, 110. Available online 
http://sam.gov.tr/wp-content/uploads/2012/02/TimurKocaoglu.pdf (accessed 24 February 
2014); A. Rashid, Jihad: The Rise of Militant Islam in Central Asia, New York: Penguin Books, 2002, 
p. 224; P. Marsden, op. cit., pp. 53, 145. 

19 G. P. Fernandez, The Encyclopedia of Religion and War, New York: Taylor & Francis, 2004, p. 1; 
E. Tonkin et al. (eds), History and Ethnicity, New York: Routledge, 1989, p. 233; L. A. Khan, 
“A Civil War: Obama’s Gift to Pakistan,” Counterpunch, 17 June 2009. Available online 
www.counterpunch.org/2009/06/17/obama-s-gift-to-pakistan/ (accessed 16 July 2014).; 
A. Rashid, “Pakistan’s Explicit Pro-Pashtun Policy and Pro-Taliban Support,” CACI Analyst, 
21 June 2000. Available online www.cacianalyst.org/?q=node/304 (accessed 23 February 2014). 

20 S. Simon and J. Stevenson, “Afghanistan: How Much Is Enough?” Survival: Global Politics and 
Strategy, 2009, pp. 47-9. Available online www..iiss.org/en/publications/survival/sections/ 
2009-5f8e/survival—global-politics-and-strategy-october-november-2009-ce6 1/5 1-5-05-simon- 
and-stevenson-2b92 (accessed 23 February 2014). 

21 N. Nojumi, op. cit., p. 131; S. Shah, “An In-Depth Analysis of the Evolution of Self-Determination 
Under International Law and the Ensuing Impact on the Kashmiri Freedom Struggle, Past and 
Present,” Northern Kentucky Law Review, 2007, Vol. 34, p. 29. 
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movement itself was conceived in the frontier regions of Pakistan and Afghanistan 
in mushrooming religious schools originally funded by the United States to fight 
the Soviet invasion of Afghanistan.?? These madaris (schools) proved attractive for 
destitute, impressionable young men because they were provided with basic 
sustenance, but they were also unfortunately indoctrinated with fanatical ideologies 
premised on scriptural literalism that transformed many of them into radicals and 
extremists. 

Soon civil war engulfed Afghanistan, and eventually the Taliban established 
effective control over most of the country.”! Initially, they were welcomed by the 
majority of Afghans because they were able to provide some level of stability and 
security to the country.” However, this regime became increasingly repressive and 
fascist as it systematically violated all norms of universal human rights.*° Yet, in 
effect, the Taliban regime was condoned and tolerated by the majority of the 
international community and especially by the United States.?” It was only 
subsequent to the events of 11 September 2001, once the United States embarked 
on the War on Terror, that the averred heroic freedom-fighting Mujahedeen, 
credited for defeating the Soviet Union and triggering its disintegration, became 
formally reclassified by the United States and many Western nations as an integral 
component of the global terrorist network and the new enemy of the twenty-first 
century.”® 

The advent of the US War on Terror in Afghanistan brought an end to the 
Taliban regime, but not to the movement.*? As a consequence, Afghanistan 
returned to a state of anarchy with the authority of the American-instituted 
Afghan government primarily limited to the capital city of Kabul° US and NATO 
forces have not been successful in controlling any part of Afghanistan.*! The region 


22 S. Tanner, Afghanistan: A Military History from Alexander the Great to the Fall of the Taliban, USA: Da 
Capo Press, 2003, pp. 271-87; M. K. Jalalzai, Taliban and the New Great Game in Afghanistan, Lahore: 
Dua Publications, 2002, pp. 130-1; F. Armanios, “Islamic Religious Schools, Madrasas: 
Background,” Congressional Research Service, 29 October 2003. Available online www.policy 
almanac.org/world/archive/madrasas.pdf (accessed 23 February 2014). 

23 N. Nojumi, op. cit., p. 122. 

24 Ibid., p. 121; M. K. Jalalzai, op. cit., pp. 109-26. 

25 P. Marsden, op. cit., p. 115. 

26 Ibid., pp. 115-16. 

27 A. Saikal et al., Modern Afghanistan: A History of Struggle and Survival, New York: I. B. Tauris, p. 225. 

28 Ibid., pp. 227-30. 

29 R. D. Crews and A. Tarzi, The Taliban and the Crisis of Afghanistan, USA: Harvard Publishing Press, 
2008, p. 9. 

30 N. Misdaq, Afghanistan: Political Frailty and Foreign Interference, New York: Routledge, 2006, p. 269. 

31 “How Not to Lose Afghanistan,” New York Times, 26 January 2009. Available online http:// 
roomfordebate.blogs.nytimes.com/2009/01/26/how-not-to-lose-afghanistan (accessed 23 Febru- 
ary 2014); “NATO or Taliban? Who is Winning the War in Afghanistan?” Pakistan Defence, 2 
January 2009. Available online www.defence.pk/forums/pakistans-war/20884-nato-taliban- 
who-winning-war-afghanistan.html (accessed 23 February 2014); M. Tran, “Afghanistan Strategy 
Must Change, US Commander McChrystal Says,” The Guardian, 31 August 2009. Available online 
www.guardian.co.uk/world/2009/aug/31/general-mcchrystal-afghanistan-bull (accessed 23 
February 2014). 
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has been flooded with thousands of radical fighters from Central Asia, the Middle 
East, and other diverse parts of the world that see the region as a religious 
battlefield and cherish the opportunity to battle the West.°? Given the porous 
border between Pakistan and Afghanistan, the United States asserts that many such 
fighters routinely flee into the frontier region of Pakistan where they are provided 
a safe haven by the local tribal communities.” There are also claims that many 
local fighters from the tribal areas of Pakistan engage with US forces in 
Afghanistan.** The veracity of these claims is contestable to some, but irrespective 
of that determination, one thing is for certain: the fight against terrorism has spilled 
into Pakistan.*° The outcome of this ideological battle between state and non-state 
actors has resulted in more radicalization, civilian deaths, and suffering, and in 
turn threatens fragmentation of a nuclear Pakistan that is also battling an economic 
meltdown, religious fanaticism, sectarian violence, and secessionist movements.”*© 
The concern therefore, that an implosion of Pakistan threatens international 
peace and security, is a serious one. 

One must analyze the significance and legality of US drone attacks in Pakistan 
in light of these circumstances. It is quite troubling to witness the United States 
consistently use force against and disregard the territorial sovereignty of a nation 
that it officially proclaims to be an important ally in its declared fight against global 
terrorism,’ especially when the Government of Pakistan has explicitly and 
repeatedly condemned such US attacks as a violation of its territorial sovereignty 
and as a serious undermining of its own fight against curbing terrorism emanating 
from Pakistan.*® 

A diversity of views is presented upon analyzing the reasons behind such 
unilateral acts of aggression committed against Pakistan by US forces stationed in 
a foreign country neighboring Pakistan. Vocal critics of US foreign policy maintain, 
at the risk of oversimplification, that the US attacks on Pakistan are consistent with 


32 R. D. Crews and A. Tarzi, op. cit., p. 232. 

33 Ibid., p. 230. 

34 Ibid., p. 231. 

35 S.S. Hasan, “Centre-Stage in the ‘War on Terror’ ,” BBC News, 31 March 2009. Available online 
http://news.bbc.co.uk/2/hi/south_asia/7974520.stm (accessed 23 February 2014). 

36 J. S. Landay, “Pakistan at Risk of Split into Islamist Fiefdoms,” Miami Herald, 18 April 2009, 
p. 14; “Situation Dangerous in Pakistan: Holbrooke,” Dawn News, 20 April 2009. Available 
online www.dawn.com/news/45863 | /situation-dangerous-in-pakistan-holbrooke (accessed 23 
February 2014). 

37 A. Iqbal, “Pakistan Poll Results Victory in War on Terror, Says Bush,” Dawn News, 21 February 
2008. Available online www.dawn.com/2008/02/21/top12.htm (accessed 23 February 2014). 

38 A. E. Siddiqui, “Drone Strikes Sabotage Pakistan’s Anti-Terror Efforts, and Make the US 
Less Safe,” Policymic, 4 February 2013. Available online www.policymic.com/articles/24757/ 
drone-strikes-sabotage-pakistans-anti-terror-efforts-and-make-the-us-less-safe (accessed 23 
February 2014); A. N. Khan, “The US’ Policy of Targeted Killings by Drones in Pakistan,” 
Islamabad Policy Research Institute Journal, 2011, Vol. 14, No.1, pp. 21-40. Available online www. 
academia.edu/225132/US_Policy_of_Targeted_Killing_by_Drones_in_Pakistan (accessed 23 
February 2014); “Zardari Vows to Defeat Militants,” Dawn, 7 July 2009. Available online 
www.dawn.com/news/84645 | /zardari-vows-to-defeat-militants (accessed 23 February 2014). 
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its past policy and practice of routinely disregarding norms of international law,°° 
including disrespecting the sovereignty of relatively weak nations when in pursuit 
of its varied, vague, and hegemonic objectives.*” They also assert that the United 
States has systematically exhibited impatience in having grievances and disputes 
addressed through multilateral paradigms and processes that enjoy the support of 
the international community and are based on global consensus while maintaining 
requisite due process.!! For these critics, it is troubling that the United States 
bypassed international institutional involvement when it had been directly affected 
by the events of September 11, because this time there was United Nations (UN) 
sanction of the US position, and international consensus on a suitable course of 
action was forthcoming.” 

For critics, the status of the United States as a hyperpower has allowed it to 
consider itself as not effectively constrained by, or subject to, rules of international 
law, even when it has historically enjoyed a preferential status both legally and 
in practice within international governmental systems.'? The United States, 
however, mandates that other nations be bound by the same norms of international 
law that it routinely violates.*! This approach undermines the role and effectiveness 
of important multilateral systems both in the short and long term.” Critics 
maintain that US foreign policy is, broadly speaking, blindly driven by a dangerous 
interplay of self-interest and short term objectives that encourages it to act 
paternalistically and also to unwarrantedly intrude into the domestic affairs of 


39 J. F. Murphy, The United States and the Rule of Law in International Affairs, Cambridge: Cambridge 
University Press, 2004. 

40 US invasion of Grenada in 1983; US support of rebellion of Contras in Nicaragua; J. F. Murphy, 
op. cit., p. 145; S. B. Willson, “The Case of Panama: US Continues Its Bully Ways as International 
Outlaw,” 1 December 1991. Available online www.brianwillson.com/the-case-of-panama-u-s- 
continues-its-bully-ways-as-international-outlaw/ (accessed 23 February 2014). 

41 Highlighting US withdrawal from International Court of Justice proceedings after losing in 
the jurisdictional phase of Nicaragua v. United States (J. F. Murphy, op. cit., p. 8.); “The ICJ 
continues to enjoy universal support and respect, hence a noticeable increase in the number 
of cases being referred to it” (“Statement by H.E. Mr. Percy M. Mangoaela, Permanent 
Representative of Lesotho to the United Nations, Before the Plenary of the Fifty-fifth Session of 
the General Assembly,” 26 October 2000. Available online www.un.int/lesotho/s_1026_0.htm 
(accessed 9 March 2014)). 

42 US attacks on Afghanistan were carried out on the basis of self-defense when authorization of 
the use of force was forthcoming under the collective security system of the UN under Art. 42 of 
the Charter; T. Gazzini, The Changing Rules on the Use of Force in International Law, Manchester: 
Manchester University Press, 2005, p. 77; (concluding that “we have lost an opportunity to renew 
the international commitment to the creation of a new world order based on international law,” 
J. Saura, “Some Remarks on the Use of Force against Terrorism in Contemporary International 
Law and the Role of the Security Council,” Loyola of Los Angeles International and Comparative Law 
Review, 2003, Vol. 26, pp. 7, 29.); E. P. J. Myjer and N. D. White, “The Twin Towers Attack: 
An Unlimited Right to Self-Defense?” Journal of Conflict and Security Law, 2002, Vol. 7, pp. 5, 16. 

43 Outlining the United States’ absolute unwillingness to have its soldiers and citizens subjected to 
the jurisdiction of the International Criminal Court (J. F. Murphy, op. cit., pp. 3, 7). 

44 C. Gray, International Law and the Use of Force, USA: Oxford University Press, 2008, pp. 23-31. 

45 Explaining that US reluctance to accept and submit to UN command undermines the legitimacy 
and effectiveness of UN operations (C. Gray, op. cit., pp. 301-2). 
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foreign nations.*® These unholy alliances between the United States and foreign 
governments eventually give birth to mutual mistrust and may bring about radical 
regime changes or even ignite revolutions.*” Frequently, US allies transform into 
foes, or at the very best, the United States is dissatisfied with the performance of 
these governments and their inability to deliver on its mandate.** US transgressions 
of international law in the form of reprisals are often a result of such processes 
taking a turn for the worse and are thus a consequence of its own creation. These 
observations are substantiated with regard to the use of force when the United 
States acts either pre-emptively or in the form of reprisals against governments or 
other actors who were created or supported by the United States, not far in the 
distant past, for the pursuit of ulterior motives." 

Conversely, many supporters of such US foreign policy pursue a short-sighted 
approach when analyzing international relations. Rather than determining the root 
causes of certain global anathemas and then postulating a workable solution, their 
approach is centered on addressing symptoms, occasionally by condoning the 
inappropriate use of force against perceived transgressors, and not adequately 
factoring in the resulting adverse ramifications. For many of them, the United 
States is justified and must act as a bulwark to preserve liberal values that are 
globally threatened by the scourge of international terrorism at all costs.°° In 
progression of this view these supporters of US foreign policy see the drone attacks 
on Pakistan as completely justified because they perceive the Pakistani Government 
as unable to constrain a global terrorist threat emanating from within its borders, 
either because of a lack of determination or inability.°! Interestingly, many states 
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historically hostile to Pakistan, like India, also support this hawkish position for 
different strategic interests. 

To an extent, US drone attacks on Pakistan substantiate the claim that the 
United States is hesitant to rely on other states in fulfilling commitments that 
promote US objectives. It also supports the assertion that the United States is not 
constrained to respecting the sovereignty of weaker states when it feels a moderate 
need to act. However, a closer inspection of the issue does highlight a more 
convoluted state of affairs. 

There is some truth to the assertion that the United States and Pakistan might 
be fighting two completely different wars. Following the events of September 11, 
Pakistan, under intense US pressure, had no real choice but to assure the United 
States of unstinted support in the War on Terror panning out in Afghanistan.°! 
However, when the Pakistan army was forced to act against tribal militias within 
its own borders in the Federally Administered Tribal Areas (FATA), under US 
directives, it found itself fighting an unpopular war against a segment of its own 
population.” This course of action was directly fomenting insurgency and civil 
unrest within its borders and was overwhelmingly opposed by most segments of 
Pakistani society.°° 

Until recently, the Pakistan Army had denied the involvement of FATA 
tribesmen and, to a limited extent, local Taliban operating from within its tribal 
belt as complicit in international terrorism.°’ Recently, however, local Taliban 
militias have actively carried out acts of domestic terrorism in previously secure 
centers of Pakistan, in claimed retaliation to US drone attacks.’ The Pakistan 
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Government is aware that public sentiment in the nation overwhelmingly supports 
a peaceful and negotiated settlement to the hostilities playing out in FATA.” The 
establishment sees its present role in the US War on Terror as fuelling unsought 
radicalization and fundamentalism in Pakistan, and that terrorism within Pakistan 
is actually a consequence of US actions in Afghanistan and Pakistan®? and the proxy 
war fought between the United States and non-state actors, who are primarily 
foreign terrorists belonging to Al-Qaeda and other similar outfits.°! The establish- 
ment in Pakistan realizes that foreign extremists with links to Al-Qaeda have been 
provided with sanctuary in areas of FATA by local Taliban and other extremist 
groups or tribesmen who were lucratively paid on the condition of providing 
such services.®? It, however, still maintains that such assistance, if systematically 
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the Government’s approach and popular support for an armed solution in regions of PATA 
and not in FATA. PATA enjoys a somewhat different status under the nation’s Constitution; 
see Arts. 246-247 of Pak. Const. The Malakand division of PATA, where such operations 
were underway, also lies within the heartland of Pakistan and is proximately located a few miles 
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FATA border region (A. Zia, “Recipe for Disaster,” Newsline, 29 May 2009. Available online 
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even though many in the Pakistani establishment are willing to tolerate and even promote 
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provided by members of the local tribal community, was mostly unwitting and 


without realization of its wrongfulness.°° 


Many in Pakistan see foreign extremists as exploiting their own status as Muslims 
and the local customs and traditions of the Pashtunwali code of hospitality and 
sanctuary to gain protection in the tribal region.“ For them, foreign extremists 
have been highly successful in presenting an ideological and civilizational divide 
that vilifies the United States and the West by pointing to a biased US foreign 
policy that consistently undermines the Muslim Community (Ummah). Relentless 
drone attacks carried out by the United States in FATA, which have killed scores 
of innocent civilians, including women and children, are presented as proof to 
substantiate such claims by foreign extremists.®° In reality, the United States is 
bombing such areas, albeit quite recklessly, with the aim of neutralizing the same 
foreign extremists or Taliban members.®” 

The overwhelming majority of Pakistanis correctly do not perceive the 
indigenous tribal communities of FATA as complicit in the original attacks of 
September 11 in the United States.°? Many also do not subscribe to the view of 
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them being involved in international terrorism per se. For most Pakistanis, US 
drone attacks on Pakistani soil are continuing as futile acts of reprisals in response 
to the September 11 attacks over a decade ago, which rather than eradicating the 
threat of global terrorism, will increase it further.’° For them, such armed aggression 
perpetuates insurgency and also gives insurgents a perfunctory reason to defy the 
writ of the government — the mantra that the government is unable to provide 
protection to the people of the region against an aggressor United States that attacks 
civilians with impunity.’! Furthermore, the defenselessness of the Pakistani 
government against US armed attacks bolsters the morale of the extremists as proof 
of the government’s inability to move against them effectively. This realization 
provides impetus to the extremists to become more belligerent in their armed 
struggle.’ 

Undoubtedly the frontier region of Pakistan and Afghanistan is fraught with 
complexities and is affected by both regional and international politics, religion, 
culture, and tradition, among other things. Furthermore, there is no question that 
international terrorism, whether in the form of state action or non-state action, 
poses a threat to international peace and security.” Global terrorism presents a 
highly convoluted situation and its resolution, however possible, is even more so. 


online www.fbi.gov/news/pressrel/press-releases/the-fbi-releases- 1 9-photographs-of-individuals- 
believed-to-be-the-hijackers (accessed 9 March 2014). 

69 P. Khalid, “The Victims of ‘Great Game’,” Online News. Available online www.onlinenews. 
com.pk/details.php?id=51317 (accessed 19 November 2009). 

70 “Pakistani Taliban Chief Claims US Shooting,” Reuters, 4 April 2009. Available online 
www.reuters.com/article/newsOne/idUSTRE5330H420090404 (accessed 9 March 2014); 
“Alamgir Bhittani, Baitullah Claims Responsibility for Manawan Attack,” Dawn News, 31 March 
2009. Available online www.dawn.com/news/453868/baitullah-claims-responsibility-for- 
manawan-attack. 

71 “Official Pakistani sources say that since 2006, the drones have killed only 14 militants and over 
700 civilians” (“Islamabad Urged to Concede Its “Tacit Approval’ of Drones,” Dawn News, 10 
July 2009. Available online www.dawnnews.tv/wps/wem/connect/dawn-content-library/dawn/ 
news/world/ 14-islamabad-urged-to-concede-its- tacit-approval-of-drone-attacks-zj-02 (accessed 
9 March 2014). “Concern in Islamabad that such strikes will greatly increase the numbers of 
civilian casualties and further fuel unrest” (J. Solomon et al., “US Plans New Drone Attacks in 
Pakistan,” Wall Street Journal, 26 March 2009, p. 3. Available online http://online.wsj.com/ 
article/SB123803414843244161.html (accessed 9 March 2014)). 

72 “They are demonstrating that the government of Pakistan is totally ineffective,” said Tariq Fatmi, 
a former Pakistani Ambassador to the United States. “It is further strengthening the extremist 
sentiments in Pakistan. And of course providing a lot of ammunition for those who would like to 
place America in the dog house, who want to ascribe all sorts of evil intentions to the United 
States” (N. Schifrin, “Pakistan Urges Obama to Halt Drones,” ABC News, 24 January 2009. 
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The scope of this chapter, however, is limited to outlining the international law 
governing the use of force in self-defense before determining whether US drone 
attacks on Pakistani soil to eliminate terrorism under the guise of Operation 
Enduring Freedom are legal under the international law of self-defense. 


International law governing the use of force in 
self-defense and the US war in Afghanistan 


International law of self-defence and terrorism 


A copious amount of discourse has been generated by international law scholars 
in determining the legality of US actions under Operation Enduring Freedom in 
Afghanistan and Operation Iraqi Freedom in Iraq. However, most Western 
scholars agree that the United States’ use of force in Afghanistan, in response to 
the attacks of September 11 on the basis of self-defense, was legal.’ For some, the 
grave nature of the September 11 attacks radically altered the use of force paradigm 
of international law in light of the presence of global terrorism undertaken by 
elaborate non-state actor-based networks, which resulted in the formation of 
instant customary international law.” Some believe this justified states to 
unilaterally attack and violate the sovereignty of particular nations where these 
networks were perceived to be thriving, both in the form of anticipatory and pre- 
emptive self-defense even when there existed no immediate need to carry out these 
attacks.’° Other academics view international law governing the use of force as a 
set of dynamic principles founded at the inception of the UN Charter that have 
been transformed and broadened relative to the need of the hour.” Yet other 
scholars do not recognize any alteration in the law of self-defense, but have re- 
interpreted the concepts defining self-defense and its limits in a constructed manner 
that synthetically justifies US attacks.” 

The author views all of these approaches critically. Customary international law, 
defined in tandem with the legal framework governing the use of force formalized 
under the UN Charter, is still in force and has not undergone any material 
change.” The narrow confines, on the basis of which the right of self-defense can 
be exercised under Article 51 of the UN Charter, legally prevail and any dilation 
of its contours is inadvisable.®° These factual and legal determinations can be 
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ascertained from all sources of international law, as will be subsequently elucidated. 
From an international relations and policy perspective, adopting such a con- 
servative approach is quintessential for the purposes of maintaining international 
peace and security. Forced acquiescence to an expansive right of self-defense 
relative to global terrorism has dangerously allowed some powerful states an excuse 
to unilaterally and pre-emptively attack relatively weaker states illegally.*! Other 


states have brutally suppressed the right of internal self-determination and civil 


rights on the pretext of terrorism." 


Alarmingly, what has been witnessed is the development of the Bush Doctrine?’ 


and the successive US National Security Strategies, both of which prompt the 
United States to pre-emptively attack other states on the basis of vague parameters. 
New policies pursued by the US Government provide useful indications of the 
trajectory contemporary US foreign policy is taking. These points include the newer 
national security strategies;*! the speeches of Harold Koh, former legal adviser to 
the US State Department and the then chief legal architect of the Obama 
administration’s national security policies; the remarks of John Brennan, the 
Director of the CIA, during his confirmation hearings; and the development of 
counter-terrorism “guidelines” all of which operate to establish and expand upon 
the US Government’s contemporary legal rhetoric regarding the unilateral use of 
force and the concurrent disregard of the sovereignty of its erstwhile allies.°° These 
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instances depict an alarming trend in the evolution of US foreign policy, a shift 
towards a less transparent, more invasive engagement with what would otherwise 
be the internal, domestic issues of other sovereign states.° 

Such developments most directly undermine the legitimacy of the UN Security 
Council (UNSC), which the majority of developing and Muslim nations alike 
increasingly view as primarily supportive of neo-colonial agendas. Without any 
permanent representation in the UNSC, these countries frequently have their 
grievances blocked by veto, leaving the overall resentment of the population 
within such states extremely high.® This divide is widening with the realization 
within the global community of states that many permanent members of the UNSC 
act unilaterally in contravention of multilateral systems when their own vested 
interests, or those of their important allies, are at stake. 

Historically, before the development of the UN Charter, the right of self- 
defense was construed quite broadly. This determination can be gauged from 
historical state practice.” For instance, numerous states used force pre-emptively, 
and their actions were generally accepted and considered legal by the world 
community.”! In the aftermath of World War II and the magnitude of the 
devastation caused, the UN Charter was formulated to clearly reflect altered 
customary international norms prohibiting a state from threatening or using force, 
unless it was solely to exercise the inherent right of self-defense.” Under Article 
2(4) of the UN Charter, states are to “refrain in their international relations from 
the threat or use of force against the territorial integrity or political independence 
of any state, or in any other manner inconsistent with the Purposes of the United 
Nations.” Exceptions to this rule are narrowly confined. For instance, Article 51 
of the UN Charter sanctions an interim, but inherent, right to use force ifnecessary 
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for self-defense, but requires immediate notice of all actions to the UNSC and 
termination of actions as soon as the UNSC takes measures necessary to maintain 
international peace and security.” 

A state can only exercise its right to use force in self-defense under Article 51 if 
an “armed attack occurs” against it. As an actual armed attack has to be carried 
out,°° the right to attack another state on the basis of anticipatory or pre-emptive 
self defense is not available under the UN Charter.” This conclusion admittedly 
raises difficult theoretical and practical questions in current times when states 
possess sophisticated missile technology and nuclear weaponry. In the Case 
Concerning Oil Platforms, the International Court of Justice (ICJ) clearly required 
that a state that justifies its use of force on the basis of self-defense has the burden 
of proving the existence of an armed attack.” Furthermore, when an armed attack 
has come to an end, an attacked state cannot retaliate by using armed force because 
such a response would then qualify as an unlawful reprisal under international law, 
as evinced by numerous General Assembly (GA) resolutions,'°° UNSC 
resolutions,!°! and ICJ judgments.!©? This line of reasoning comports with the 
customary international law of self-defense under which a state cannot use force 
in self-defense when there is no immediacy or imminence requiring the use of such 
force. 
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I do not agree with a construction of the United Nations Charter which would read article 
51 as if it were worded: “Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defence if, and only if, an armed attack occurs . . .” I do not 
agree that the terms or intent of article 51 eliminate the right of self-defence under 
customary international law, or confine its entire scope to the express terms of article 51. 
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Post-World War II, a few states have used force against other states both in 
response to perceived past attacks and to deter future attacks based on anticipatory 


and pre-emptive self-defense.!"! Justifications presented for such uses of force refer 


105 


to conventional threats from enemy states*”” and terrorist threats emanating from 


both state and non-state actors.!°° However, the international community of states 
has not been receptive to such justifications. !°” 

Unfortunately, subsequent to the attacks of 11 September 2001, some of these 
states have acted opportunistically and have increased the frequency and intensity 


of such illegal uses of force, in the form of both anticipatory and pre-emptive 


attacks, on the premise of fighting global terrorism.!” 


While claiming to act in self-defense, these states argue that they fulfill the 
requirements of customary international law in order to derive from the law their 
authority to undertake such preventive actions. The three requirements of 
immediacy, necessity, and proportionality relative to self-defense were famously 
outlined in the 1837 Caroline incident by US Secretary of State Daniel Webster 
during the exchange of diplomatic notes between the United States and the 
United Kingdom.!°° According to Webster, only when the danger posed to a state 
is “instant, overwhelming, leaving no choice of means, and no moment for 
deliberation can a state respond.”!!° Interestingly, regarding this conflagration, it 
is pertinent to point out that Britain was not acting anticipatorily on US territory 


against the Caroline steamboat as the Caroline had been “transporting men and 


materials . . . in support of anti-British rebellion in Canada.”!"! 
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The customary international law requirements of immediacy and necessity are 
inextricably linked.!!? Necessity can only be met when alternative peaceful means 
of resolving the dispute have been exhausted, given the time constraints involved. 1! 
Proportionality requires the response to be proportional in relation to both the 
wrong suffered and “the nature and the amount of force employed to achieve 
the objective or goal.”!* Interestingly, as pre-emptive self-defense does away with 
the requirement of immediacy, it is quite tenuous to argue such rights of action 
derive from customary international law. Numerous ICJ judgments, as in Military 
and Paramilitary Activities (Nicaragua v. United States),!!° Oil Platforms,''® and the Advisory 
Opinion on the Legality of the Threat or Use of Nuclear Weapons,''” have recognized the 
requirements of necessity and proportionality as limits on the right of self-defense. 

Armed attacks can only be committed by a state or its organs and agents. This 
principle was clearly upheld by the ICJ in Nicaragua''® and more recently affirmed 
in the Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied 
Palestinian Territory.!!? Non-state actors cannot undertake an armed attack until state 
sponsorship is present,!2° and the state from which the non-state actors are 
operating cannot be attacked on the basis of self-defense, as affirmed in the Case 
Concerning Armed Activities (Democratic Republic of the Congo v. Uganda) and reaffirmed 
in the Application of the Convention on the Prevention and Punishment of the Crime of Genocide 
(Bosnia and Herzegovina v. Serbia and Montenegro).'! Furthermore, it was held in 
Nicaragua that the supply of weapons and logistical or other support to non-state 
actors does not qualify as an armed attack.!*? In Micaragua, the ICJ held that for a 
state to be responsible for the activities of contras, it would “have to be proved 
that that state had effective control of the military or paramilitary operations in 
the course of which the alleged violations were committed.”!*> However, in 
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Prosecutor v. Tadic,!** the Court held that to be a de facto organ of the state, “overall 
control” over such outfits would suffice. In the Congo case, however, the ICJ, 
ignoring the test laid down in Tadic, affirmed the reasoning established in the 
Nicaragua case and asserted that “effective control” was the determinative factor.!”° 

Nicaragua also held that not all forms of use of force qualify as armed attacks 
justifying self-defense,'*° and that less grave forms of force can only warrant 


legitimate countermeasures.'*’ Such countermeasures likely exclude actual uses of 


force.!?8 This differentiation in attacks has been confirmed in Oil Platforms.'*° 


It is therefore clear that non-state terrorist organizations, even while residing in 
one state, cannot undertake armed attacks, for the purposes of Article 51 and the 
customary international law of self-defense, against another state without the 
presence of state sponsorship.'° Therefore, absent state sponsorship, any resulting 
use of force on the basis of self-defense on the territory of another state to neutralize 
terrorists without the consent of the attacked state is a violation of Article 2(4) 
of the UN Charter, and can only be justified if the Charter itself is amended. 

Historically, the UNSC has passed numerous resolutions holding terrorist acts 
as threats to international peace and security.!*! It has condemned acts of terrorism 
and called upon states to refrain from providing support to terrorist organizations, 
prevent and suppress terrorist activities and their financing, and actively coordinate 
with each other to prevent acts of terrorism emanating from within their borders. !3? 

However, no UNSC Resolution has affirmed the right to use force against 
another state on the basis of terrorism.!** For instance, UNSC Resolution 1368 
was adopted a day after, and in response to, the attacks of 11 September 2001.134 
It was not passed under Chapter VII, and it referenced in its preamble to both 
the right of self-defense and the threat that terrorism posed to international peace 
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and security.!%° In the non-operative preamble of Resolution 1373, adopted on 28 


September 2001 and passed under Chapter VII,'*° the UNSC recognized again 
that both the right of self-defense and the threat that terrorist acts posed to 
international peace and security, without express reference to Chapter VII.!?” 
Neither resolution determined that if an armed attack transpired that would 
authorize the use of force.!38 Subsequent UNSC resolutions have also focused on 
139 This assertion can be 


substantiated by analyzing all recent UNSC resolutions passed in relation to 


tackling international terrorism by peaceful means. 


terrorism, subsequent to 11 September 2001.!4° Apart from condemning acts of 
terrorism and determining them to be threats to international peace and security, 
the resolutions made no reference to the right to use force in self-defense, even 
when Al-Qaeda had admitted responsibility for the commission of the attacks.!"! 
The GA has taken a similarly peaceful approach in combating terrorism. It has 
143 and conventions!“ 
and in response to the attacks of 


September 11.147 The GA has condemned international terrorism strongly and 


passed or adopted numerous resolutions,'#? declarations, 
pertaining to terrorism before,!* after,!* 


has on numerous occasions adopted measures to help eliminate it." It has called 
for international cooperation between states to prevent, combat, and eliminate 
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terrorism through peaceful means.'* As the “Global War on Terror” progressed 


and new issues emerged regarding its affect upon the international legal framework, 
the GA also passed resolutions emphasizing the need to protect human rights,!°° 
laying out a global strategy for counter-terrorism,!>! the provision of technical 
support for implementing international anti-terror obligations,!>* 


terrorists from gaining access to WMDs,!° 


preventing 


and consistently reiterating the need 


for international cooperation in the fight against terrorism! in addition to several 


resolutions fleshing out the international jurisprudence on combating terrorism.) 


The GA, like the UNSC, has not condoned the use of force against other states 
on the basis of terrorism. It has on numerous occasions stated that reprisals are 


unlawful.'°° Importantly, in its resolutions, the GA has distinguished between 


terrorism and the right of people against foreign occupation.!°7 


Likewise, state practice and opinio juris!® do not suggest that a state can attack 


another state on the basis of harboring terrorists,” especially when a state acts 


anticipatorily or pre-emptively.!©° Attacks committed in response to past actions 
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have overwhelmingly been viewed by the community of states as forcible 
reprisals.!°! 

A few states, like the United States and Israel, on the premise of acting in self- 
defense, have utilized force and attacked other states both pre-emptively and for 
the commission of past attacks, on the basis that the states harbor, or have 
harbored, alleged terrorists.!°? As a permanent member of the UNSC, the United 
States has been successful in pre-empting the materialization of any UNSC 
resolution under Chapter VII that might condemn such US aggression, through 
either the exercise or threat of its veto.!® The community of nations, however, 
has been quite critical of non-permanent member states when they indulge in 
similar armed aggression.!°! Many states abstain from formally condemning the 
United States in such circumstances because they fear loss of privileges and 
assistance from the United States or economic and non-economic punitive 
retaliatory measures from the sole hegemonic power in the world.!© Therefore, 
the somewhat muted world response to such military adventurism should not be 
viewed as passive acceptance of the US position on the matter.!®° 

It is in light of this phenomenon that one must critique the level of international 
recognition of US attacks on Afghanistan in response to the attacks of September 
11. The grave nature of the September 11 attacks and the level of devastation 
caused to the only hegemon in the global community of states rendered it 
practically impossible for nearly all world nations to openly criticize and question 
the legality of US actions in Afghanistan, unless the concerned state already had 
an extremely hostile relationship with the United States.!®’ 
pressure on the US government by the American populace to stigmatize the 
perpetrators and substantiate government authority.'°® Most of the world 
community was willing to accept this outcome as a consequence of geo political 


‘There was immense 


realities; this acceptance, however, is not synonymous with the assertion that the 
world community recognized the legality of US actions or the principles on which 
they were based.!® This was an isolated case of non-legal acquiescence, at best, 
by the world order, which is verified by the fact that subsequent to 11 September 
2001, an overwhelming majority of states condemned states, including the United 
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States, when force was used in response to past actions or pre-emptively against 
nations alleged to have harbored or have had links to alleged terrorists.!”° 

It was not surprising that the United Kingdom and France, traditional US 
Western allies and concurrent members of NATO, aligned with the United States 
and actively supported its mode of operation in Afghanistan.'”! What was ground 
breaking, however, was the fact that the other two remaining permanent members 
of the UNSC, Russia and China, were uncharacteristically supportive of the 
initiation of the US armed campaign in Afghanistan.!” Historically these two 
nations have taken a contrary position to the United States in matters pertaining 
to foreign policy and international relations and therefore provided the requisite 
balance of power within the UNSC.!73 However, both states were highly supportive 
of US actions in Afghanistan because of an extraordinary alignment of strategic 


interests, since both Russia and China continue to grapple with secessionist 


movements from within their own territories in the proximity of Afghanistan.'”4 


The insurgents belong to ethnically distinct groups that subscribe to the Muslim 
faith and have been fighting or demanding their inherent right to self-determination 
for a long period of time.'” Both Russia and China classify these secessionist 
movements as embedded with terrorism that enjoy the support of the Taliban and 
Al-Qaeda,!” and which pose a threat to their territorial integrity.!”” 
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Finally, the UNSC’s acquiescence in the attacks on Afghanistan can also perhaps 
be attributed to the fact that none of its permanent members officially recognized 
the Taliban regime, nor were any of them financially or politically invested in 
Afghanistan sufficiently.!”° Unlike other states in the region, Afghanistan’s natural 
resources, such as oil and gas, cannot be easily exploited due to “civil war and 
poor pipeline infrastructure.”!’? Had it been otherwise, the Taliban would have 
had considerable leverage in dealing with powerful states of the UNSC. 

Predictably, however, muted international criticism of the US attacks on 
Afghanistan, which were carried out on the basis of self-defense in response to 
terrorism, has had tremendous negative ramifications for both respect for 
international law and global peace and stability. For instance, it has provided an 
impetus to many states to freely and disproportionately attack other states on the 
basis of terrorism either on a whim or pretext,!®’ and it has perpetuated the 
development of unacceptable attitudes such as the Bush Doctrine, which also allows 
for use of force against non-imminent threats.!*! For example, the United States 


justified the long-drawn-out “Operation Iraqi Freedom” on the basis of terrorism. !8? 
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which caused immense civilian casualties and suffering, were also based on the same 
self-defense and terrorism connections, not to mention the problematic drone and 
targeted killing operations in Afghanistan and Pakistan — including the alleged 
“double-tap” strikes and the overly-broad definition of what constitutes a legitimate 


185 


target for such strikes.’ These developments greatly endangered international peace 


and security. What is more disturbing is that this espoused framework of pre-emptive 
and retaliatory acts, when justified on the basis of a terrorist connection, however 
tenuous the connection might be, has serious potential to ignite a much more 


dangerous armed conflict involving the use of nuclear weapons, for instance 


between Pakistan and India. !*° 


Though some international law scholars would differ,!®’ the concept of terrorism 


188 


remains elusive in international law'®’ and continues to be defined in normative 


ways.!®? This is an extremely important observation as Article 51 of the UN Charter 
recognizes a state’s inherent right to use force in self-defense when an armed attack 
occurs.!™ Therefore, without a definition of terrorism, the determination of 
whether and which acts of terrorism qualify as armed attacks for purposes of Article 
51 becomes meaningless. 


The legality of US attacks on Afghanistan 


US and British forces commenced their aerial campaign on Afghanistan on 7 
October 2001, with the United States proclaiming that it was exercising its 
inherent right of self-defense.!9! What followed was a disproportionate use of force 
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employed by the United States that cannot find a basis in either the UN Charter 


or norms of customary international law. By attacking Afghanistan, the US 
infringed Article 2(4) of the UN Charter. 


It is pertinent to note that the UNSC resolutions adopted against the backdrop 


] 192 


of September 1 neither mention Afghanistan nor, under Chapter VII of the 


UN Charter, sanction any use of force against any state involved in acts of 
terrorism.!%3 Moreover, although the General Assembly resolution adopted in 


response to the attacks of September 11 condemned these attacks in the strongest 


of words, it did not acknowledge any right to use force in response. !°* 


The attacks of September 11 ended that day, but the US reactionary assault on 
Afghanistan endured for four weeks in the nature of an unlawful reprisal under 
international law.!® There was no state sponsorship by the Taliban, the de facto 
government of Afghanistan, of Al-Qaeda and its operations when Al-Qaeda was 
wholly responsible for carrying out the September 11 attacks on US soil.!%° One 
cannot therefore classify the attacks on the United States as an armed attack carried 


out by the Taliban regime for purposes of Article 51 of the UN Charter.!” The 


Taliban administration was perhaps guilty of “state toleration” or “state support” 98 


of Al-Qaeda and its activities,!®® but it neither exercised “effective control,”?°° as 


3201 


outlined in Nicaragua, nor “overall control,” +”! as presented in the Tadic judgment. 


Many eminent Western scholars of international law somewhat impetuously 
determined the Taliban’s responsibility for the events of September 11, either on 
the basis of dubious facts or unsound reasoning that, generally speaking, ran the 
risk of fomenting armed aggression globally.”°? For instance, one prominent 
international law scholar, though acknowledging the non-involvement of the 
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Taliban regime in any manner in the planning or commission of the attacks of 
September 11,” still determined that the Taliban became accomplices to the 
attacks because by “refusing to take any measures against Al-Qaeda and bin Laden 
— and continuing to offer them shelter within its territory — Afghanistan endorsed 
the armed attacks against the US [and the] . . . Taliban led government assumed 
responsibility of the terrorist acts,”*°' which was sufficient reason for the United 
States to invoke the right of self-defense against Afghanistan. 

According to the author, however, it is contestable that the Taliban regime was 
completely unwilling to negotiate with the United States either directly or indirectly, 
such as through a third country like Pakistan, or was also blatantly refusing to take 
any measure against Al-Qaeda or its leadership.” It is plausible that the United 
States had, subsequent or even antecedent?’ to the events of September 11, 
decided to take armed action against Taliban-Afghanistan, and had no desire to 
negotiate with the Taliban whatsoever after it was attacked on September 11.77 
Yet, even if the Taliban regime continued to offer a safe haven to Al-Qaeda 
members after September 11, and moreover, had endorsed the terrorist attacks 
on US soil, these actions, for purposes of Article 51 of the UN Charter, do not 
amount to committing the September 11 attacks themselves. In other words, a 
state cannot be responsible, post facto and via imputation, for armed attacks against 
another state that have already occurred without having any material involvement 
during their commission, when by definition such a priori state involvement is a 
requirement not only for according blame to a state, but also for the advent of an 
armed attack under international law. 

An interesting question arises at this juncture: did the Taliban regime qualify 
as a government capable of sponsoring Al-Qaeda and its terrorist activities for the 
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purpose of committing an armed attack under international law? Under 
international law, the existence of a state is determined under two competing 
theories respectively known as the Constitutive and Declarative Theories of State- 
hood.” The Declarative Theory of Statehood was codified under the Montevideo 
Convention of 1933,?°° which was ratified by the United States. Furthermore, as 
opposed to the Constitutive Theory, the Declarative Theory is widely recognized 
in international law.?!° State recognition by other states, under the Declarative 
Theory in contrast to under the Constitutive theory, is not a necessary element in 
determining the existence of statehood.?!! 

The question presented, however, is not whether Afghanistan fulfills the 
requirement of a state, because apart from being a recognized state in the 
international community of nations, Afghanistan has always been an established 
member of the UN. The question presented here is whether the Taliban authorities 
qualified, or were thus capable of being classified, as the Afghan government when 
their authority was officially recognized by only three states,?!? albeit regionally 
important, prior to the attacks of September 11. ‘The response to this query would 
be in the affirmative, especially when determined under the widely recognized 
Declarative Theory of Statehood, because the Taliban regime exercised effective 
control and sovereignty over ninety per cent of Afghan territory and population.?° 
However primordial, the Taliban had in place the only functional system of 
government in Afghanistan.?!* In effect, the Taliban possessed “a central structure 
capable of exercising effective control over a human community living in a given 
territory,”?!° 
territory. 
armed attacks against other nations. 


and indeed enjoyed “effective possession of, and control over, a 


Therefore, the Taliban as an entity was legally capable of committing 
217 
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Additionally, under the Draft Articles on State Responsibility?! adopted by the 
International Law Commission (ILC) and supported by a GA resolution,?!* the 
Taliban government would be liable for international wrongful acts perpetrated 
by it even if its authority was not internationally recognized.??° The Draft 


Articles, however, “excludes forcible measures from the ambit of permissible 


countermeasures.” 2?! 


Likewise, both the initiation of the US armed campaign in Afghanistan and 
its continuance were not legitimate acts of self-defense under customary inter- 
national law. The US assault on Afghanistan came four weeks after the attacks of 
September 11. It is hard to fathom how Daniel Webster’s formulation relating 
to the immediacy and necessity requirements of self-defense, under which a 
state is allowed to respond in legitimate self-defense?” only when the danger posed 


to it is “instant, overwhelming, leaving no choice of means, and no moments for 
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deliberation,”**’ was met. 


Additionally, an aerial bombardment campaign throughout Afghanistan 
employing heavy-handed weaponry causing thousands of civilian casualties,?** 
millions of refugees, large-scale destruction of the already decrepit public 
infrastructure, and tremendous suffering was hardly “necessary.”? A well-planned, 
targeted ground offensive with commando units would have been more effective 
in battling Al-Qaeda and sympathetic armed militias, and would have kept 
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collateral damage, including civilian casualties, to a minimum.””° Moreover, the 


non-deployment of US ground forces in Afghanistan in order to both minimize 
troop casualties and cost resulted in the escape of top Al-Qaeda and Taliban leaders 
and the preventable massacre of thousands of Taliban prisoners at the hands of 
the Northern Alliance forces.?? This hardly affected the primary purpose of the 
United States in attacking Afghanistan — neutralizing the Al-Qaeda leadership. 
A full-fledged war was also unnecessary because the United States did not 
earnestly pursue and exhaust all peaceful means of resolution.??? Even a staunch 
consequentialist would find this war unnecessary and counterproductive as both 
the military campaign and its mode of operation fuelled and strengthened the 
cancer of global terrorism rather than neutralizing it or Al-Qaeda. Today, terrorism 


poses a much more serious threat to all nations, both in the proximity of 


Afghanistan and elsewhere, and to international peace and security.” 


To anyone familiar with the Afghan region and its complexities, the adverse 
ramifications of Operation Enduring Freedom were expected, given the manner 
in which it was implemented. To root out terrorism emanating from Afghani- 
stan, vital state and nation-building initiatives were required; a full-scale war 
was counterproductive and unnecessary. Exacerbating the situation is the US 
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administration’s continued avoidance, while occupying Afghanistan, of its 
obligation to adequately promote effective state and nation-building.” In fact, in 
order to sustain a cheap war in Afghanistan by deploying insufficient US ground 
troops, the US administration has funded, promoted, and relied upon ruthless and 
corrupt local warlords, whose oppressive rule had prompted the original inception 
of the Taliban from within the lower classes, to defeat Al-Qaeda and the Taliban.”*! 
As a result, the Afghan federal government is bankrupt, and its authority virtually 
non-existent, at the expense of filling up the coffers of these criminal warlords with 
reconstruction funding. The return of the warlords and their abhorrent rule with 
US support, coupled with the lack of promised development, has once more left 
the hapless population of Afghanistan dejected, and has yet again ignited the 
resurgence of the Taliban movement.” 

In addition, US operations in Afghanistan were neither proportional in relation 
to the wrong it suffered, or the nature and intensity of the force it employed to 
achieve its objectives.** First, to retaliate against the events of September 11, the 
United States launched an all-out war against arguably the least developed nation 
in the world, and continues to occupy Afghanistan under Operation Enduring 
Freedom, primarily on the same basis of self-defense for what transpired on a single 
day over a decade ago. At the commencement of the Global War on Terror the 
primary justifications for US actions in Afghanistan were predicated upon notions 
of self-defense. This “Bush doctrine,” which allows for pre-emptive and preventive 
self-defense, provides the primary intellectual underpinnings for the incursion into 
Afghanistan and the post-invasion US presence in the region — including the 
controversial drone program. More recently, however, the focus has shifted 
towards a discourse on “non-international armed conflict” (NIAC). Dean Harold 
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Koh, the then-Legal Adviser to the State Department, described the current 
regime as “the United States [engaged] in an armed conflict with Al-Qaeda” and 
that “in this ongoing armed conflict, the United States has the authority under 
international law ... to use force, including lethal force.”?3 This position is 
asserted again by the US Supreme Court in Hamdan v. Rumsfeld,?° where the Court 
stated that: 


The term “conflict not of an international character” is used here in 
contradistinction to a conflict between nations [and that the individuals the 
US Government was targeting were] individuals associated with neither a 
signatory nor even a nonsignatory “Power” who are involved in a conflict “in 
the territory of” a signatory. The latter kind of conflict is distinguishable from 
the conflict described in Common Article 2 . . . because it does not involve a 
clash between nations. . . . In context, then, the phrase “not of an international 
character” bears its literal meaning. 


Furthermore, the Court — relying upon the official commentaries of Common 
Article 3 — stated that the Article was intended to be read as broadly as possible, 
noting that previously constricting language was omitted from the draft of the 
Article. John Brennan, at the time the White House Counter Terrorism Adviser, 


237 wherein he reiterated the stance that 


delivered a speech at the Wilson Center 
the US Government was engaged in “an armed conflict with al-Qaida, the 
Taliban, and associated forces.” This paradigm shift from an international war to 
a NIAC represents the current US position on the War on Terror and the use of 
this rhetoric intersects unnervingly with the use of drones. By classifying the 
conflict as a NIAC the US Government is attempting to extend the range of its 
use of force to areas beyond active combat zones. 

Coming back to the Afghan war, US aerial bombing might have been effective 
in minimizing military casualties, but came at the cost of massive loss of civilian 
life and related suffering. Hospitals, mosques, old homes, and even buildings 
belonging to international aid agencies were bombed, creating millions of Afghan 
refugees.” The weaponry utilized was also controversial: carpet and cluster 
bombs?’ used were not precision-guided, and daisy cutters, weighing around 
15,000 pounds each, destroyed everything in a 600 yard radius.?*° This was hardly 


235 H. H. Koh, op. cit. 

236 Hamdan v. Rumsfeld 548 US 557 (2006), p. 630. 

237 “The Efficacy and Ethics of US Counterterrorism Strategy,” Wilson Center, 30 April 2012. 
Available online www.wilsoncenter.org/event/the-efficacy-and-ethics-us-counterterrorism- 
strategy (accessed 12 March 2014). 

238 S. Shah, op. cit., pp. 176-7. 

239 “The United States dropped 1,228 cluster bombs, which released a quarter of a million bomblets 
that continued to kill or maim civilians years later” (A. Rashid, op. cit., p. 98). 

240 “US Dropping Huge Bomb on Taliban,” Common Dreams, 6 November 2001. Available online 
www.commondreams.org/headlines01/1106-02.htm (accessed 12 March 2014). 


32 Legality of drone strikes 


a proportional use of weaponry to the Taliban’s use of small arms and launch of 


small-group guerilla tactics.?"! 


Some see the US war in Afghanistan as justifiable on the basis of either 
humanitarian or democratic intervention, or on the basis of regime change.” 
However, use of force on such grounds is not firmly recognized under international 
law.?8 Recognition is even more doubtful when states act either unilaterally or 
with the support of only their allies because of the potential for abuse, rather than 


according to a multilateral initiative that is undertaken with international 


consensus.?!# 


The legality of US drone attacks in Pakistan 


As part of its Global War on Terror, US MQ-1 “Predator” and MQ-9 “Reaper” 
drone planes carry out countless sorties over Pakistan, regularly patrolling over 
the Federally Administered Tribal Areas of Pakistan. These unmanned aerial 
vehicles (UAVs) are armed with a complement of two laser-guided AGM-114 
Hellfire missiles in the case of the Predators; or up to fourteen laser-guided AGM- 
114 Helfire missiles or a combination of AGM-114 Hellfire missiles, GBU-12 
Paveway II and GBU-38 Joint Direct Attack Munitions in the case of the 
Reapers.*# Credible reports suggest that the US administration is seriously 
considering expanding the scope of such attacks to other parts of Pakistan.?*° The 
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United States claims that these attacks effectively weaken the strength and resolve 
of Taliban insurgents and Al-Qaeda fighters. While such targeted strikes have 
resulted in the killing of numerous high-level operatives of Al-Qaeda,”!” they have 
also resulted in the deaths of scores of innocent civilians, including women and 
children.?* 

The former Prime Minister of Pakistan, Yousuf Raza Gilani, has on numerous 


occasions officially condemned such attacks, and has termed them a violation of 


the sovereignty of Pakistan and a dangerous course of action that fuels militarism.” 


During his term in office he urged the US administration to immediately bring a 
halt to such operations.*°° Indeed, while responding to reports claiming that 
Pakistan had privately backed such operations and allowed the use of its airfields,?°! 
the former Prime Minister Yousaf Raza Gilani categorically denied any such 
agreement between the two nations. Another former prime minister of Pakistan, 
Raja Pervaiz Ashraf, expressed similar misgivings regarding the US drone 
campaign’? and the former Pakistani Chief of the Army Staff, General Ashfaq 
Parvez Kayani, also strongly condemned the drone program. Reports have arisen 
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regarding a “secret agreement”’ between the Pakistani and US governments, 


allowing the latter to conduct its drone program within Pakistan,” but such reports 
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have been categorically denied by the Pakistani government.?°+ The Pakistani 
Government has, since 2010, also consistently sent notes verbales to the US embassy 
in Islamabad protesting against the strikes, and passed a resolution in April 2012 
that establishes categorically the nullity of any such “secret agreement.”?° The 
legislative Parliamentary Committee on National Strategy echoed the same 
sentiment, calling for an immediate end to US attacks on Pakistani soil and terming 
them a violation of the nation’s territorial integrity. The Pakistani Parliament has 
also passed a series of resolutions condemning the strikes and demanding their 
immediate cessation.*°° Furthermore, US drone attacks are hugely unpopular in 
the eyes of the Pakistani public. This public sentiment is on the rise as militant 
extremists from the tribal areas, including foreigners, launched and threatened to 
launch serious acts of terrorism.**’ These retaliatory acts to US drone attacks in 
the frontier belt region of Pakistan?>’ have created havoc in the major metropolises 
of Pakistan, which have, until more recently, remained unaffected in the aftermath 
of the September 11 attacks and the subsequent terrorist attacks in Pakistan.*°® 
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Justifications for the drone attacks in relation to the right 


of self-defense 


Whenever confronted by international media on the issue of the drone attacks as 
a violation of the sovereignty of Pakistan, the US administration has generally been 
evasive in its response, but instead stated that it would take out Al-Qaeda members 
wherever they might be hiding. The 2010 remarks by Harold Koh at the annual 
meeting of the American Society of International Law (ASIL)® and the more 
recent White Paper “leaked” from the US Department of Justice*®! represent a 
paradigm shift in the US Government’s Global War on Terror, towards a more 
invasive form of anti-terrorist methodologies. The DoJ White Paper represents 
an alarming shift in US foreign policy towards a more diluted conception of 
national sovereignty and a looser basis for the use of force. This model, one that 
runs counter to the entirety of contemporary, established international law, has 
also been expressed by Harold Koh, particularly in the speech he delivered at 
ASIL. During that speech Koh described the “Obama-—Clinton Doctrine” currently 
being developed by US praxis as the new approach to international law, and 
asserted that since Al-Qaeda “has not abandoned its intent to attack the United 
States, and indeed continues to attack us ... in this ongoing armed conflict, the 
United States has the authority under international law . . . to use force.”?°? Under 
the UN Charter, without a decision of the UNSC to use force under Article 42, 
the only way the United States can unilaterally conduct armed operations on 
Pakistani soil, without the latter’s consent, is if it is legitimately acting in self- 
defense.*°? However, the United States has not reported its carrying out of drone 
attacks on Pakistani territory to the UNSC as an exercise of this right of self-defense 
as mandated by Article 51.76+ 

The justifications for the US drone attacks on Pakistan are convoluted and are 
hard to sustain under international law. They are primarily based on arguments 
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265 


supporting pre-emptive or reactionary attacks against non-state actors.*°° Interest- 


ingly, as enunciated earlier, both pre-emptive attacks and reprisals, especially in 
the context of terrorism, have not received international recognition as a legitimate 
use of force for self-defense.” 

The primary purpose of the United States in carrying out these drone attacks 
is, as seen by many, an attempt to kill senior members of both Al-Qaeda and 
Afghanistan’s Taliban leadership, who hide in the mountainous frontier region of 
Pakistan and are provided with safe haven by homegrown Pakistani Taliban or 
tribal militia leaders sympathetic to their cause.?°7 Even though the drone attacks 
have often targeted senior members of Pakistani-based Taliban and tribal 


militias,*°* it has subsequently become clear that such membership is also being 


systematically targeted in its own right.?°° 

At this juncture, it is necessary to closely examine the basis of US targeted strikes 
in Pakistan against all three delineated groups under Operation Enduring Freedom. 
US targeted strikes on Al-Qaeda membership, including foreign militants of 
Central Asian and Middle Eastern origin associated with Al-Qaeda in Afghanistan, 


are primarily pre-emptive in nature, with the aim to exterminate their leadership 


in order to extirpate these networks and thus prevent future terrorist attacks.?”° 


However, the attacks on the top brass of Al-Qaeda are also viewed as reprisals for 
the original attacks of 11 September 2001 on US soil.?”! 
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Attacks on Afghani Taliban are carried out to neutralize its leadership, which 
the United States claims commands and controls insurgents fighting against US 
forces across the border in Afghanistan.?’? The United States also claims that these 
commanders often cross back into Afghanistan to engage in hostile operations 
against US forces.*”? Local tribal militia leaders in Pakistan and Pakistani Taliban 
commanders are principally targeted by US drones because of the logistical, 
weapon supply, and safe haven support they provide to the other two groups.?’4 

The United States classifies all of the groups as terrorists and thus within the 
purview of its Global War on Terror. The White Paper leaked from the 
Department of Justice in February 2013 describes a situation wherein the US 
Government is engaged in a NIAC with individuals who are located in states 
that are either unwilling or unable to act. In presenting its arguments — via said 
White Paper — the US Government relies on problematic notions of customary 
international law — such as that of “necessity” — wherein a state unwilling or unable 
to curb terrorist acts justifies the intervention by a foreign state. This norm finds 
expression in the Caroline case that dates back to the nineteenth century; in 
contemporary international law discourse, however, this expanded ambit of 
intervention is severely curtailed. Sovereignty is arguably the most crucial legal 
norm in international law, a fact that finds reinforcement in Article 2(4) of the UN 
Charter, along with the categorical repudiation of intervention into another state’s 
affairs as expressed in Article 2(7) of the same. There is, to put it bluntly, no way 
to justify a unilateral attack into another state’s territory unless in the exercise of 
self-defense and self-defense is untenable to argue when the strikes are occurring 
far from any active combat zones and have no cogent link with the attacking state’s 
security. Furthermore, the ICJ — in a string of judgments?” — has firmly established 
that there needs to exist a cogent link between a state and the non-state actors 
(NSAs) attacking another state before the attacked state could exercise the right 
of self defense vis-à-vis the attacking state. The need to establish “effective control” 
of the NSAs by the attacking state, as it has been characterized by the ICJ in 
DRC v. Congo, renders the US Government’s arguments untenable as — quite often 
— it is unaware of the identities of the targets of these strikes,?”° let alone aware of 
which state — if any — exercises “effective control” over them. The White Paper 
also relies on the notion of the targets of such strikes as representing an “imminent 
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threat,” drawing from the lexicon of customary international law — particularly 
the notion of “immediacy” wherein the right to self-defense becomes exercisable 
only “immediately” after an armed attack. The argument for such imminence, 
however, becomes untenable considering the manner in which the White Paper 
defines “imminent threat.”?”’ Historically, for the right of self-defense to be 
operable a state was required to respond “immediately,”?” i.e. that this principle 
“requires that the act of self-defence must be taken immediately subsequent to the 
armed attack” the purpose being to “prevent abuse under the pretext of self- 
defense.”?’? The current model of “imminence,” as evinced in the White Paper, 
is incredibly broad, allowing the US Government to target individuals even when 
no clear evidence exists that a specific attack by the targeted individual may be 
carried out. Indeed, the White Paper openly admits that “the US government may 
not be aware of all al-Qa’ida plots as they are developing and thus cannot be 
confident that none 1s about to occur.” Such language, however, detracts from the 
DoJ’s prior assertions about the “imminence” of the perceived threat. That the 
US Government might be willing to unilaterally use force within a foreign state 
on the basis of “no specific evidence” or — worse yet — the fear that there might 
be a hypothetical threat, an “unknown unknown,” seems farcical to some if not 
for the gravity of the violation of international legal norms. In reality, however, 
those targeted have very different agendas and modes of operation, albeit with 
some overlap at times.*°° The real objective of foreign militants of Middle Eastern 
or Central Asian citizenship affiliated with Al-Qaeda or other sister organizations 
is grounded in a civilizational and ideological battle against US forces wherever 
possible as part of the perceived holy war or Jihad.”*! The primary objective of 
Talibani insurgents and their leadership, who had previously controlled most 
of Afghanistan, is to regain power in Afghanistan and re-institute their purist version 
of an Islamic state.*°? Pakistan-based militant extremists and insurgents are 
sympathetic toward the ousted Taliban regime and support its fight to rid 
Afghanistan of US occupation, but the extremists’ main goal is to create a purist 
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state within the state of Pakistan similar to Afghanistan’s government under 
Taliban control. They plan to govern and control such a state under a system of 
government derived from an amalgamation of Islamic radicalism, fundamentalism, 
and Pashtunwali tribal customs.?83 

Though Al-Qaeda and the Taliban have an alliance of sorts, their modes of 
operation are actually quite distinct from one another. Whereas Al-Qaeda’s aim 


is to inflict maximum harm upon the United States anywhere in the world by 


whatever means possible even if it involves the killing of innocent civilians,” 


Taliban insurgents are principally engaged with US forces in an armed conflict 
involving guerilla warfare and recently, even conventional warfare, in an effort to 
regain control over Afghanistan.?® Frequently, however, the Taliban have 
kidnapped or killed foreign aid workers and contractors, and have often utilized 
tactics that would be classified as terrorism, such as suicide attacks that also kill 
scores of innocent Afghani civilians.” It does not seem, however, that the Afghan 
Taliban are systematically involved in carrying out, or even have the capacity to 
carry out, terrorist, or for that matter, any attacks on US soil, against US civilians 
not present in Afghanistan, or against US assets abroad.?°’ Moreover, the Afghan 
Taliban’s hostile engagement with US forces and other foreign troops under the 
control of the International Security Assistance Force (ISAF) is localized within 
the Pak-Afghan region.”°* 
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Taliban insurgents ostensibly see this as a war of liberation against an unlawful 
occupation of their country, quite similar to their perception of the Soviet 
occupation of Afghanistan a few decades back, when they were actively supported 
by the United States.” Often the fighting between US forces and Taliban 
insurgents involves the Taliban responding to pre-emptive and proactive attacks 
initiated by US forces.” In light of these facts, it is hard to see how the Taliban 
actions against US forces could be classified as acts of terrorism against the United 
States, especially when, unlike September 11, no attacks are conducted on US soil 
or against US civilians, but are instead against US forces during active combat 
operations. The perception of US actions as being “counter-terrorist” in nature, 


as opposed to merely being military, is further undermined by the fact that the 


291 


US Government is currently engaged in negotiations with the Taliban*”’ and is 


committed to a significant troop withdrawal by 2014.79? 


US drone attacks carried out in Pakistan against Al-Qaeda members, both 
Afghani and Pakistani Taliban, and militia leadership as pre-emptive self-defense 
against terrorism rest on a justification unrecognized in international law — i.e. the 
Bush Doctrine.” The paradigm has since shifted under current US President 
Obama to present justifications grounded more in international humanitarian law 
(IHL) than on pre-emptive self-defence. This new “Obama Doctrine,” to coin the 
neologism is, however, also one unrecognized in international jurisprudence and 
instead represents a contortion of the international legal framework." On the other 
hand, if these attacks are acts of reprisal, they are unlawful under international 
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law.?% As discussed, it is quite tenuous to argue that the Afghan Taliban are 
engaged in terrorism against the United States when they are guilty of terrorism 
against Afghan civilians. In the same vein, the Pakistani Taliban are guilty of 
terrorism against Pakistan and not the United States. As will be discussed subse- 
quently, one must reject any US justifications for attacking such groups unilaterally 
on the premise of fighting global terrorism. The US Government’s argument that 
it is engaged in a NIAC in a region where the governing state is unwilling or unable 
to act, and that these circumstances justify its unilateral use of force is fallacious; 
the test the US Government is relying on arises out of pre-UN Charter customary 
international law norms that have long since been refined and restrained by the 
application of the UN regime. Under the contemporary framework, the use of force 
— including the exercise of the right to self-defense — has been rigidly constrained, 
with the use of force only permitted in specific, limited instances. Furthermore, 
concurrent with a state’s use of force in the UN regime is the duty of this state to 
approach the UNSC for assistance in resolving the matter as well. The UN 
framework, therefore, places a tremendous premium on the maintenance of 
international peace and stability and, consequently, works to restrain the use of 
force by states as much as possible. For the US Government to unilaterally attack 
targets within the territory of another sovereign state runs counter to the entirety 
of the UN framework — arguably against the primary motivation for the UN’s 
inception. Consequently, the only group left that the United States might argue 
for attacking on the basis of pre-emptive self-defense against terrorism aimed at 
itself, is genuine Al-Qaeda membership residing in Pakistan. 

By attacking non-state actors on Pakistani soil, however, the United States is 
carrying out armed attacks on Pakistan, which can only be defended if terrorist 
acts of such non-state actors residing in Pakistan qualify as armed attacks against 
the United States under Article 51, and if Pakistan itself was guilty of sponsoring 
such terrorist activities. Such a level of state involvement is necessary as repeatedly 
indicated in ICJ judgments, particularly that of Bosnia and Herzegovina v. Serbia and 
Montenegro.**° The doctrine, as evinced by the ICJ in its decisions, is that for a state 
to attack NSAs in a foreign state, the “hosting” state — i.e. where the NSAs are 
attacking from — has to be exercising “effective control” over the NSAs. In such 
a situation, therefore, the attacked state will be responding not to the actions of 
the NSAs, but rather to the hosting state controlling them. This doctrine, however, 
is not compatible with the US Government’s stance — as evinced by the DoJ’s white 
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paper — which argues that the use of force against such NSAs would be justified 
should the hosting country be “unwilling or unable” to suppress the threat 
presented by the targeted individuals. This conception, however, is dated — relying 
on obsolete notions of customary international law — and does not justify the US 
Government’s use of force in violation of another state’s borders.?°” Besides, when 
the United States carries out drone attacks in Pakistan pre-emptively or as reprisals, 
it is quite incongruent to argue that the United States is acting in self-defense, 
because, in the case of pre-emptive attacks no armed attack has been committed, 
and with regard to reprisals armed attacks have already ended. 

The state of Pakistan has not indulged in the necessary level of sponsorship of 
Al-Qaeda or Afghani Taliban operations by directing, controlling, or commanding 
the juntas.” It does not exercise “effective control”??? or “overall control”? over 
such outfits. In fact, even the level of support provided to such outfits by non-state 
actors of Pakistani origin located within Pakistan — such as Pakistani Taliban and 
tribal militias — does not rise to the level of sponsorship that requires control of 
Al-Qaeda or the Afghan Taliban. It is, at most, a level of support that involves 
provision of weapons, logistics, and safe haven. Such support under the Nicaragua 
and the Congo judgments is not the sort of assistance that would be enough to qualify 
as an “armed attack.”30! 

The 1986 Nicaragua case crystallizes and codifies the doctrine of state control 
pertaining to the actions of NSAs; a doctrine that has been reiterated in several 
subsequent decisions of the ICJ including the 1996 Nuclear Weapons case, the 2003 
Oil Platforms case, the 2004 Wall case, the 2005 Congo case and the 2007 Bosnia v. 
Serbia case,*°? all of which set forth the level of state involvement required to 
effectuate an armed attack by expounding upon the requisite intensity of actual 
control over non-state actors, such as contras and rebels, by the state itself.°°% In 
a situation, as in the present case, where NSAs provide assistance to one another, 
the nexus between these two groups is irrelevant for the purposes of determining 
an armed attack, as there is an absence of state involvement, which is a necessary 
condition for the presence of an “armed attack” as determined by the ICJ. Though 
historically both Pakistan and the United States have condoned the Taliban and, 
arguably, elements within Al-Qaeda in the not too distant past, Pakistan is not 
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at present sponsoring the activities of Al-Qaeda as per the international law of 
armed conflict. In fact, Pakistan formally took a belligerent stance towards the 
Afghan Taliban after September 11 and has overtly moved against the domestic 
Taliban. Though initially hesitant, Pakistani armed forces are currently in the 
process of conducting an intense and aggressive armed operation to neutralize local 
Taliban insurgents and other extremist groups within the country’s territory.2 
Furthermore, Pakistan has demonstrated its willingness and ability to comply with 
all of its international obligations regarding curbing terrorism and the financing 
thereof, as is indicated by its military and policing efforts within the country, as 
well as its acceptance of the obligations for combating international terrorism under 
the international legal framework. 

Recently, CIA reports indicate that some operatives of Pakistan’s Inter- 
Services Intelligence agency (ISI) have re-established links with Afghan militants 
of the 1990s and are, for instance, tipping off militants before US drone attacks 
are carried out on Pakistani soil.” Such claims are based on assertions that raise 
concerns of divided loyalties within the Pakistani military establishment and its 
intelligence agencies.” Yet others opine that the Pakistani military is institutionally 
and strategically compelled to support the Taliban movement at a particular level 
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and therefore continues to assist it in covert ways.°°8 There might be some truth 
to these claims; in light of the reduced US military presence in Afghanistan from 
2014, Pakistan might take the view that it would be best to maintain relatively 
cordial ties with the Taliban. This is particularly significant given the perceptions 
of a longer-term presence of the Taliban in the region, a fact attested to by the 
repeated attempts for negotiations with them by the US, Afghan, and Pakistani 
authorities. If the Taliban are here to stay, it stands to reason that Pakistan would 
be obliged to interact with them politically.” However, the level and quality of 
assistance that Pakistan is currently accused of furnishing to the Taliban is not 
qualitatively of the sort that can be termed as an armed attack by Pakistan against 
the United States under international law. Moreover, as indicated earlier, it is 
tenuous to argue that the status of Afghani and local militants or insurgents is 
equivalent to that of Al-Qaeda members for the purposes of proclaiming the right 
of self-defense on the basis of terrorist acts against the United States. 
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US drone attacks in Pakistan and the customary international 


law of self-defence 


The United States cannot justify the legitimacy of its drone attacks on Pakistani 
territory on the basis of self-defense. Even if one were to assume that such use of 
force is legitimate, the United States is still required to comply with the customary 
international law requirements of immediacy, necessity, and proportionality under 
the Caroline Paradigm.*!° For purposes of immediacy and necessity, the customary 
rule laid out by Daniel Webster requires an instant and overwhelming danger 
leaving no choice of means or moments of deliberation for a state to respond.*!! 
The United States does not yet find itself in such threatening circumstances when 
it conducts drone attacks in the Pakistani tribal belt region. In fact, such attacks 
are conducted after intensive intelligence gathering and deliberation and have 
continued for years.*!? There is no instant or overwhelming danger posed to the 
United States if it does not conduct such attacks in Pakistan. These attacks are in 
fact pre-emptive strikes that aim to weaken Al-Qaeda and the Taliban in the long- 
term by neutralizing their leadership, and thus, are just one of the many measures 
that the United States undertakes to achieve its inchoate long-term objectives that 
have little to do with self-defense as recognized under international law. This 
determination is further evinced from the presence of the controversial Bush 
Doctrine and the 2006 US National Security Strategy,?!° both of which disregard 
principles of international law constraining the use of force. The contemporary 
justifications for targeted killings via drone, on the other hand, though couched 
in the vernacular of public international and international humanitarian law 
nonetheless still distort and contravene the applicable international legal regime. 
The argument that the US is somehow engaged in a NIAC against “Al-Qaeda 
and its associated forces,” that Pakistan is “unwilling or unable” to act against these 
NSAs and that this justifies the US authorities’ use of lethal force in Pakistani 
territory is unsustainable. A NIAC arises out of a very specific set of circum- 
stances, where NSAs are engaged in conflict with either the state they are located 
in — as in the case of a civil war — or with another set of NSAs. All of this must 
occur within the territory of a single state, hence the qualifying prefix of 
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“non-international.”*'+ The US authorities’ targeted killings via drones are, thus, 
hardly “non-international” in nature; such attacks involve a foreign state — the US 
— attacking undistinguished individuals within the territory of Pakistan and fall far 
short of the specific definition of a NIAC under international law. Furthermore, 
the existence of such a conflict does not, in any way justify the US authorities’ use 
of lethal force vis-a-vis individuals living in Pakistan. As per the UN General 
Assembly, in its “Declaration on the Inadmissibility of Intervention in the Domestic 
Affairs of States and the Protection of Their Independence and Sovereignty”?! 
“no State shall organize, assist, foment, finance, incite or tolerate subversive, 
terrorist, or armed activities directed towards the violent overthrow of the regime 
of another State, or interfere in civil strife in another State.” As per this declara- 
tion, therefore, even should a state of NIAC exist in Pakistan, such conflict does 
not — in any way — justify the US Government’s intervention or interference into 
what is, under international law, a domestic security matter. Furthermore, the 
terminology used by the US authorities for its targets, i.e. “al Qaeda and its 
associated forces” is incredibly vague; the DoJ’s White Paper makes much mention 
of such NSAs and how they are constantly plotting against the US but the reality 
is that by defining its targets so vaguely the US Government, arguably, is able to 
target any individual it so chooses.?!° 

The DoJ White Paper’s phrasing of the targeted individuals is vague; a fact that 
detracts from the “immediacy” of the threat they pose — a pre-UN Charter 
justification raised by the US authorities. Indeed, it has been reported that the US 
Government targets “all military-age males in a strike zone” only exonerating them 
posthumously should any explicit evidence of their innocence arise.*!’ Additionally, 
the casual manner in which the US Government seems willing to target individuals 
on the basis of “no specific evidence” or where “there is no evidence suggesting 
that he has renounced or abandoned such activities” is apparent.?!® This latter 
observation is particularly striking, as it condemns an individual to death — without 
due process — on the basis of past actions but excuses others based on their current 
behavior. Furthermore, the argument that Pakistan is “unwilling or unable” to 
eradicate these NSAs does not, in any way, provide justification for the US 
authorities to target individuals in Pakistani territory; owing to the definitional 
vagueness of what constitutes a target it is never certain whether or not the victims 
of such strikes are indeed culpable of any criminal activity. Moreover, the “unwill- 
ing or unable” doctrine is extrapolated from a reinterpretation of international law 
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and the doctrine of a responsibility to protect — such an interventionist reading 
of international law, however, has no place in the contemporary, UN Charter- 
based international legal framework that emphasizes the inviolability of a state’s 
sovereignty and the maintenance of international peace.?!® 

The US use of force in self-defense in the form of targeted drone strikes on 
Pakistan is impermissible because they are unnecessary, as other, peaceful means 
of facing the threat have not been exhausted given the time parameters involved. 
After years of bombing FATA, with the Government of Pakistan officially and 
consistently protesting such attacks, the US administration finally showed a 
willingness to conduct joint operations with Pakistan in these tribal areas.**° While 
relations may have cooled following the raid on Osama Bin Laden’s (OBL) hideout 
by US special forces personnel, the fact that the US Government is — at least 
marginally — aware of the role Pakistan has played as an ally in the War Against 
Terror’?! makes its reticence to engage with Pakistani security forces against the 
targeted individuals all the more bewildering.*” Even though Pakistan has rejected 
this particular offer with its lopsided terms, it has confirmed that it is more than 
willing to conduct such targeted strikes itself when provided with the requisite 
intelligence, drones, and missiles.*?? The United States, however, has ignored this 
proposition and continues to violate the territorial integrity of Pakistan without 
showing any real willingness to negotiate a compromise under which Pakistan 1s 
given a real chance to effectively deal with militarism thriving within its borders, 
absent US armed unilateralism. 

As has been historically proven, the United States also has the capability of 
coercing the Pakistani Government, and more importantly, its armed forces,>74 
which have — as has been argued — until recently tackled the Taliban threat rather 
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sluggishly, to deal more effectively with militarism. The Pakistani Government and 
military are heavily dependent on US economic and military aid for survival. 
The United States holds immense diplomatic sway with Pakistan, and it also can 
successfully use the UNSC mechanism to pressure Pakistan into using force more 
ageressively against militant extremists under the mandate of international law, 
such as through the promulgation of a binding UNSC resolution under Chapter 
VII. This is particularly significant given the several resolutions — from 1999 
onwards — condemning OBL and mandating his capture and arrest wherever he 
may be found*”® that apply strict international obligations on all countries — 
Pakistan included — to pursue and apprehend OBL. In light of these legal obliga- 
tions on Pakistan, the discovery of OBL within Pakistani territory — a stone’s throw 
from the national capital and within sight of a military training facility — put 
Pakistan in an incredibly difficult position. It would have been relatively easy, given 
the circumstances, for the US to push Pakistan into taking more proactive measures 
to curb militarism, rather than resort to employing lethal force unilaterally. 

The use of force is unnecessary in self-defense when, rather than diminishing 
the dangers involved, the gravity of the threat posed is augmented by the use of 
force. US drone attacks exacerbate the threat of terrorism, both from a regional 
and global perspective, and intensely strengthen militancy and insurgency in 
the troubled Pak-Afghan region. The War on Terror that prompted US military 
adventurism in the region has proven to be a blessing in disguise for extremist 
and militants groups. US attacks have given birth to an unprecedented level of 
resentment and anger among the tribal populace, which has been craftily exploited 
by fanatical factions through organized propaganda to successfully recruit 
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thousands of disillusioned and impressionable young fighters for their causes. 
Consequently, these burgeoning violent movements embedded in religious 
fanaticism have dangerously engulfed many parts of Pakistan, propagating 
insurgency, civil unrest, and terrorism. 

US drone attacks are no different in causing this level of resentment and anger, 
and they have provided impetus to extremist recruitment and*’ bolstered the 
resolve of militants. The resulting aggressiveness is apparent from the more recent 
terrorist attacks conducted by extremists in secure metropolises of Pakistan distant 
from the tribal areas, as retribution for the drone attacks.°?° For instance, Baitullah 
Mehsud, the deceased leader of Tehrik-e-Taliban,°”? the umbrella organization 
of all Pakistani Taliban outfits, had threatened that his fighters would continue to 
undertake terrorist attacks in secure parts of Pakistan on a weekly basis as reprisals 
for the continuing drone attacks.*°° This proxy fight between the United States 
and the militants within Pakistan is dangerously destabilizing the country and 
increasing the dangers of international terrorism to all nations, including the United 
States. Therefore, the necessity of the drone attacks for eliminating the threat of 
terrorism emanating out of the tribal areas of Pakistan is highly questionable. 

It must also be understood that US drone operations in Pakistan are not propor- 
tional in relation to the wrong it suffered. Considering that the US Government 
is unwilling to disclose the parameters it employs for targeting individuals; is, 
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according to the White Paper leaked from the DoJ in late February 2013, quite 
willing to use lethal force on the basis of little or no evidence; and targets all males 
of military age, it is incredibly difficult to assess the exact affects such targets have. 
“Assessing civilian harm is an important marker of operational effectiveness, as 
no party using force can know if it was accurate, precise, or proportionate unless 
it has data about the impact of that force” and the US authorities’ opacity 
regarding its drone program does little to quiet concern of excesses.*?! That said, 
however, some data does exist pertaining to the after-effects of drone strikes; the 
numbers are, however, markedly different from the glowing, optimistic reports 
infrequently generated by the US Government that would otherwise indicate 
unrealistic levels of success.*%? Instead, the data indicates tremendous civilian 
casualties, with drones having been blamed for targeting funerals, weddings, 
schools — and other instances of the locals congregating. In response, the locals 
now live in a state of constant terror,**? unable to engage in their day-to-day inter- 
personal social interactions for fear of being targeted for assassination.*** It is 
inappropriate to measure the wrong suffered by the United States on the fateful 
day of September 11 in relation to the drone attacks being carried out in Pakistan 
today more than a decade later; not only because of intervening events and the 
long passage of time, but also because of the disconnect between those responsible 
for the September 11 attacks and those being targeted. In any case, the attacked 
state of Pakistan was not itself involved in the commission of the September 11 
attacks on the United States. If the wrong suffered is being measured in terms 
of the costs borne by the United States and its armed forces associated with its 
occupation embattling insurgents and militants in the restive regions of Afghanistan 
bordering Pakistan, then the author is highly sceptical on whether such wrong could 
be classified as legally sufficient for purposes of a legitimate exercise of the right 
of self-defense against Pakistan under international law. 

Additionally, if the US drone attacks are carried out on a pre-emptive basis 
against the amorphous threat of global terrorism, then the wrong has yet to come 
into existence or is at best conceptual in nature. Moreover, global terrorism is, by 
definition, a wrong suffered by the entire world community, and if any one state 
was allowed to use it as a basis to attack other states then the whole system of 
international relations would risk disintegration. As discussed above, the definition 
of a NIAC under international law is very specific and certainly does not encompass 
the situation in Pakistan or the situation the US Government is currently imposing 
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upon the region by way of its drone strikes. Additionally, the “unwilling and 
unable” rhetoric employed in the leaked DoJ White Paper portrays a legal situation 
that was only relevant two hundred years ago; contemporary international law has, 
since the Caroline case, come a long way and does not accommodate violations of 
another State’s sovereignty unless via Chapter VII of the UN Charter — a route 
the US Government has not employed. 

US drone attacks are also not proportional “in terms of the nature and amount 
of force employed to achieve the objectives and goals.” According to a report 
prepared by the University of Columbia Law School titled “The Civilian Impact 


of Drones”?*° 


only one in seven strikes actually managed to kill an individual 
on the infamous “kill list;” a similar report, prepared jointly by the law schools 
of Stanford and NYU, stated that official reports greatly exaggerated the num- 
ber of militants killed — mostly due to the fact that all military-aged males were 
considered viable targets — and greatly under-reported the number of civilian 
casualties. One of the US Government’s first forays into violating Pakistani 
sovereignty came in early 2009, when missiles struck the village of Zeraki in 
Northern Waziristan, Pakistan. The strike was touted in the press as a success, 
indicative of the accuracy and efficacy of the drone program. While ambiguity 
remains regarding the exact number — if any — of “militants” killed, the strike did, 
however, kill several civilians and maimed many more, including children.**° 
As per an article in the New Yorker, “the strikes are only as accurate as the 
intelligence that goes into them.” This must be considered in light of the US 
authorities’s alarmingly “relaxed” attitude towards the necessity of evidence, as 
evinced by the leaked White Paper, and US officials admitting that “[y]ou get 
information from intelligence channels and you don’t know how reliable it is or 
who the source was. The intelligence services have criteria, but most of the time 
the people making the decision have no idea what those criteria are.”**® First, goals 
and objectives must be valid and relate to the removal of an actual danger posed. 
As mentioned, the goals alluded to by the US administration as justifications for 
carrying out drone attacks seem both undefined and incapable of achievement 
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Second, the intensity and frequency with which these drone attacks have been 
carried out over the past many years have resulted in the unnecessary killing of 
hundreds of civilians and needless destruction of infrastructure. Reports prepared 
by the Stanford and NYU Law Schools*” and the Human Rights Institute at the 
Columbia Law School*#! describe the broader socio-cultural devastation wrought 
by drone strikes upon the region.*” Importantly, drone attacks are carried out by 
unmanned robotically controlled planes whose targeted strikes are determined by 
intelligence, which has often proved quite faulty in retrospect.? Without a pilot, 
who potentially has a better ability to distinguish between civilian and militant 
targets at the time of a strike, drones lack the capability to, on site, factor in the 
fact that civilians and militants reside coterminously in the vicinity of the planned 
attack. This explains why “between January 14, 2006 and April 8, 2009, only 10 
[strikes] were able to hit their actual targets, killing 14 wanted Al-Qaeda leaders, 
besides perishing 687 innocent Pakistani civilians. The success percentage of the 
US Predator strikes thus comes to not more than six per cent.”*#* These dismal 
numbers are compounded by the fact that the drone program is conducted in a 
manner conducive to more “trigger-happy” behavior. Strikes by UAVs, by their 
very nature, are conducted at a distance, where the operator controls the drone 
while ensconced in an electronic cocoon far from the targeted area. This distance, 
both in physical terms as well as in emotional, can make the operator more 
comfortable with the act of killing via drone — essentially making a brutal attack 
a casual occurrence. The operators are at a physical remove from ground zero, 
they never see the victims of the strikes nor even have any physical contact with 
the targeted area or the drone itself.” This distance is predicated upon the 
operator’s lack of a common frame of reference with the targeted individual — “[a] 
20-something Christian Air Force pilot living with her two children in suburban 
Las Vegas ... would seem to be as distant as a [sic] one can be from targets in 
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rural, Muslim Pakistan and a consequent lack of empathy. The operators 
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are not actively engaged in any hostilities, they are not physically near — let alone 
within — the theatre of war and hence can tend to lack any sensitivity for the nature 
of the conflict or the socio-cultural framework — let alone identities — of those they 
are targeting. For a drone operator this distance may imply impunity from reprisal, 
and the certainty that once they sign out for the day they may return to their 
“normal” lives, unlike the realities faced by conventional members of the armed 
forces. The “mechanical distance” of targeting individuals in a far-off land through 
a screen can serve to compound the “unreality” of the action.’ This point has 
been raised by Philip Alston, the UN Special Rapporteur on extrajudicial, 
summary, or arbitrary executions, in his 2010 report to the Office of the UN High 
Commission for Human Rights.*#8 In his report Alston describes how the 
“unreality” of the drone strikes, where people are killed through computer screens 
and audio surveillance, could potentially instill a “Play-station mentality” within 
the operators,*#? producing a sense of callousness and a more relaxed attitude 
towards targeting individuals.” Furthermore, the secrecy that cloaks the US 
Government’s drone program means that it is impossible to know who the UAV 
operators are, and thus what their backgrounds or qualifications are. Conventional 
members of the armed forces are trained to operate within the framework of IHL’s 
jus in bello, which regulates their behavior during the conflict and constrains their 
actions. This knowledge and training ensures that soldiers are restrained from 
excesses; the knowledge that even their wartime actions — when killing another 
human being is justifiable — are to be held to certain standards serving to check 
any exorbitant expressions of violence. By contrast, the lack of transparency 
regarding the drone program means that there is no way to know whether or not 
the operators have undergone such training, whether or not they are even aware 
that tactics such as targeting funerals or “double-tapping” is in violation of 
international law. There is no way to know whether or not the decision-making 
of drone operators is informed by the norms and customs of war and thus no way 
to know just how “trigger-happy” they very well might be. Drone technology is, 
arguably, one of the most alarming outcomes of the Global War on Terror, not 
just for the way it trivializes the killing of other human beings but also in the fact 
that, arguably, drones are an incredibly cost-effective means of waging war. The 
costs, both financial as well as political, of waging war via drones is far less than 
that of having infantry engaged in the theater of war. This point has not gone 
unnoticed: already several countries either possess or an in the process of developing 
or acquiring drones,**! allowing them to potentially make strikes without risking 
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the political backlash of dead soldiers and lowering the political threshold for war.*> 


This “casual” attitude towards warmongering is inimical to the contemporary 
international legal framework as a whole, which is predicated entirely upon 
restricting the use of force. Furthermore, given the ease with which drones can be 
developed and deployed, one risks the potential of such technology falling into the 
wrong hands. While much is said about the dangers of proliferation and terrorism 
intersecting, little has — to date — been spoken of the dangers of drone-capable 
terrorists. The deployment of drones, however, and their “normalization” as a tool 
of war also raises — and indeed maintains — the asymmetry of belligerent power 
within the world. The industrialized nations — enjoying the sophistication of the 
technology including satellite data — enjoy a much more capable platform from 
which to deploy drones. By contrast, those states lacking these capabilities will be 
severely disadvantaged; just as the US military’s bombing of Nagasaki and 
Hiroshima in World War II demonstrated the asymmetry of the two state’s 
warheads, so too will states with sophisticated drone technologies demonstrate their 
military superiority over those lacking the same; unfortunately, such demonstrations 
will — invariably — involve the deaths of individuals, often civilians. 

The impersonal manner in which drones kill people adds to their indiscriminate 
affect, killing and maiming people just as anti-personnel mines do. The emotional 
and psychological distance of both drones and mines reduces the cognitive 
dissonance those employing might otherwise suffer from when using these tools; 
rendering their use casual and eroding the sensitivity required when taking or 
maiming another human life. The technology employed in drone strikes is, 
unfortunately, symptomatic of the shift towards a more distanced, less nuanced 
method of waging war, one that sacrifices strategic and ethical depth for tactical 
efficiency. Therefore, in this iteration of war, while the technology to target 
individuals from the comfort of a bunker a continent or more away has rapidly 
evolved, the legal framework has — unfortunately — been unable to keep up. The 
use of drones as a tool of war represents the next great technological war threat, 
just as nuclear weapons represented that of the previous generation and chemical 
weapons represented that of the generation before that. 
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2 Consent and territorial 
sovereignty 


State sovereignty in international law 


Introduction and historical/definitional background 


Before we delve into the troubles that have come to plague Pakistan as a 
consequence of drone attacks and assess the legitimacy of any putative consent 
provided for the commission of this form of intervention, it is first necessary to 
develop an understanding of what the meaning of sovereignty under international 
law is and how this concept has evolved over time. 

International law focuses on state sovereignty as a vital principle, though the 
nature of the concept has itself evolved through history to reflect a changing global 
society.! Today, the doctrine of state sovereignty is far from clearly defined and a 
variety of possible definitions of the concept have been offered by academics. 
“Sovereignty is the most extensive form of jurisdiction in international law. In 
general terms it denotes full and unchallengeable power over a piece of territory 
and all persons from time to time therein.”? Arnold D. McNair highlights the 
uncertainty that engulfs the concept by saying that “there exists perhaps no 
conception, the meaning of which is more controversial than that of sovereignty. 
It is an undisputable fact that this conception from the moment it was introduced 
into political science until the present day had never had a meaning which was 
universally agreed upon.”? 

Though the precise meaning of the term “sovereignty” is clouded in uncertainty, 
the concept is of immense importance. As Perrez states, “It is argued that 
international law is based on the principle of sovereignty, that sovereignty is the 
most important if not the only structural principle of international law that shapes 
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3 L. Oppenheim and R. Roxburgh, International Law: A Treatise, Volume 1, London, New York, 
Tornoto: Longmans, Green and Co., 1920, p. 137. 


Consent and territorial sovereignty 71 


the content of nearly all rules of international law, that the international legal order 
is merely an expression of the uniform principle of external sovereignty, that 
sovereignty is the criterion for membership in the international society, and 
that sovereignty in sum is the cornerstone of international law and the controlling 
principle of the world order.”* 

The Westphalian notion of sovereignty is understood as an institutional 
arrangement for organizing political life. Two principles form the grounds of 
this arrangement: territoriality and the exclusion of external factors from domestic 
structures of authority by giving the state a monopoly on coercive force. Thus, the 
Westphalian notion is an absolute form of sovereignty, under which the latter is 
violated when external factors influence or undermine domestic authority 
structures. In the status quo, such a model of sovereignty would be a rare find, 
since most countries in the world are party to one international convention or 
another. Thus, essentially, this form of sovereignty can be compromised through 
intervention as well as through invitation, for instance, where a state voluntarily 
subjects its internal authority structures to external constraints.? Where outside 
interference is concerned, the concept of external sovereignty emerges. This 1s 
traditionally understood as legal independence from all foreign powers and as 
impermeability, thus protecting the state’s territory against all outside interference.® 
The Island of Palmas case’ sheds some light on the significance of sovereignty, 
stipulating that it is the relationship between states that “signifies independence. 
Independence in regard to a portion of the globe is the right to exercise therein, 
to the exclusion of any other state, the functions of a state.” 


Evolution of state sovereignty 


The concept of sovereignty has evolved with time, both in theory and in practice. 
Bodley stated, “if sovereignty ever existed in its absolute sense (which it probably 
did not), both doctrinally and practically it is waning in the 20th century.’ 
Similarly, in 1992, the former United Nations Secretary General, Boutros-Ghali, 
emphasized, “The time for absolute and exclusive sovereignty, however, has passed; 
its theory was never matched in reality.”? The treaties of Munster and Osnabruck, 
collectively known as the Peace of Westphalia (1648), provided the basic principles 
of state sovereignty that are still applicable in today’s political arena.'° Though 
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absolute sovereignty under the Westphalian model is no longer viable, the 
underlying principle of equality of states governs international law dealings in the 
status quo. However, in a stricter sense, territorial sovereignty is a notion that is 
still preserved, particularly through the United Nations Charter. Article 2(7) of the 
UN Charter stipulates, “Nothing contained in the present charter will authorize 
the United Nations to interfere in matters which are essentially within the domestic 
jurisdiction of the state.” The Fisheries Case of 1951 is a further affirmation of this 
principle, as it is a manifestation of a state objecting to the formation of a rule of 
customary international law that runs contrary to the state’s own vital interest. 
Globalization has had a profound impact on sovereignty, with nation states 
losing “control of money, credit and fiscal policy.”!! Kofi Annan stated in 1999, 
“State sovereignty in its most basic sense is being redefined by the forces of 


globalization and international cooperation.” !” 


Transnational companies, such 
as Microsoft, non-governmental organizations, including Greenpeace and 
Amnesty International, and intergovernmental organizations inclusive of the 
European Union, have all altered the economic sovereignty of nation states. 
The European Union imposes laws and policies on its members that are a direct 
threat to state sovereignty, having been created and passed by an intergovernmental 
organization, as opposed to individual governments. 

The process of self-determination in colonized territories and the subsequent 
North-South movement initiated by developing nations pushed the global 
community of states to revisit the concept of state sovereignty. The end of the Cold 
War also brought about a paradigmatic shift in international relations, with the 
United Nations being more active and Western developed states being more 
effective in condoning or committing acts that would have historically been viewed 
as violations of state sovereignty. 

Bilateral investment treaties (BITs) and the World Trade Organisation (WTO) 
Regime are also posing new challenges to state sovereignty. In the case of SGS 
Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan," the BIT provided 
SGS with various compensation rights, including the right to settle disputes with 
Pakistan outside the latter’s jurisdiction. Such clauses are standard in BIT 
agreements and therefore considerably impact the sovereignty of developing 
countries.!t Moreover, since the WTO is committed to establishing free trade, it 
requires international cooperation. States are now bound by some minimum 
requirements of international law without being entitled to claim that their 
sovereignty allows them to reject basic international regulations. This has 
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culminated in the weakening of government authority of states in varying degrees, 
due to the integration of national economies into a single global economy. 
Another equally significant effect of globalization on state sovereignty has been 
the changing nature of war, from conflicts between states within defined territories, 
to conflicts between sovereign states and ideologically driven terrorist organiza- 
tions, such as Al-Qaeda. Forsythe argues that the idea of state sovereignty no 
longer provides an automatic and impenetrable shield against international action 


16 However, concepts such as 


on issues once regarded as essentially domestic. 
humanitarian intervention are yet to crystallize into explicitly acknowledged 
rights under international law. In fact, Michael Walzer described humani- 
tarian intervention as today’s “chief dilemma of international politics.”!” There is 
an inevitable conflict that arises where humanitarian intervention is concerned. 
Ian Brownlie states, “humanitarian intervention on the basis of all available 
definitions would be an instrument wide open to abuse ... a rule allowing 
humanitarian intervention ... is a general license to vigilantes and opportunists 
to resort to hegemonial intervention.”!® The controversy surrounding military 
intervention has culminated in a more absolute concept of sovereignty being 


preserved. 


The doctrine of consent in international law and state/ 
territorial sovereignty 


Consent and its forms 


As fully-sovereign entities nation states in the international legal framework 
are assumed to enjoy the complete capacity to engage with their peers as equals. 
With the notion of sovereign equality also comes the concurrent notion of 
non-interference, whereby a state is both assumed to have the full right to deal 
with internal matters at its discretion and to deal with such matters without 
the interference of other states. In this context, therefore, the notion of consent — 
particularly with regards to the intervention of one state in another’s internal 
matters — is critical. Without the “host” state’s consent an intervention by a 
foreign state — however benign or benevolent — would constitute a violation of 
international law. Furthermore, as per Article 52 of the Vienna Convention on 
the Law of Treaties 1969 (VCLT), a treaty obtained by coercion or duress or the 
threat or use of force is void — a principle that was reiterated by the International 
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Court of Justice (ICJ) in the Fisheries Jurisdiction Case.!? By this reasoning therefore, 
for consent to an intervention to be legitimate, such consent must be granted 
without the consent-granting state being unduly influenced or coerced. Thus, in 
order to establish the legitimacy of a foreign state’s intervention into another state, 
consent for the interference must be granted and must be granted legitimately. 

Consent itself can be divided into two principle sub-categories: (a) substantive 
consent, which involves determining whether the appropriate entity of the state 
possessing the legal authority to grant consent to internal intervention — “internal” 
as it 1s from the perspective of the state granting consent — has, in fact, granted 
such consent.?™® This form of consent relates to the internal legitimacy of the 
consenting authority — and by extension the legitimacy of the consent so granted 
— and an entity lacking such legitimacy cannot provide legitimate, effective 
consent;”! and (b) procedural consent, which requires that the correct procedures 
are followed for providing and procuring consent in the absence of any forms of 
coercion or duress.? Interestingly enough, it is often the case that such — procedural 
— consent is doubtfully voluntary, i.e. that in many cases procedural consent is 
deficient as it is extracted through duress or coercion.’ Substantive consent gives 
rise to a number of doctrinal and normative inquiries such as whether or not a 
state, as a single political unit, should have the sole power to consent at all or 
whether the affected populations or non-state actors who are currently exercising 
effective or substantial control over the intervened territory should also have some 
role to play in providing consent for foreign intervention. 

There is no one fixed way to provide consent from a procedural perspective: it 
can take any form and can be provided at different stages in time. Consent may 
be explicitly provided or may instead be inferred from the circumstances 
surrounding the intervention. That said, however, consent awarded retroactively 
for foreign intervention raises serious concerns regarding its authenticity.?* 
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Furthermore, prospective consent extended to regional bodies by way of treaty 
arrangements, as was the case in Africa,” proves problematic in the contemporary 
international law framework: such “pre-emptive” consent can be viewed as a direct 
challenge to the peremptory norm of territorial integrity, enshrined in Article 2(4) 
of the UN Charter as well as contradicting the overall premium placed on the 
capacity of a sovereign state to bind itself. This point is particularly apparent when 
a new regime, one that has gained effective control of the intervened or targeted 
territory, is resisting such external involvement.”° 

The government exercising effective control over its territory can lawfully 
request external intervention in the form of armed assistance without there being 
a violation of territorial sovereignty arising. Such invitation, however, must be 
authentic.” This principle has been reaffirmed in the Nicaragua case where the ICJ 
stated that “intervention was generally allowable at the request of the government 
of a State.”8 

Furthermore, according to the International Law Commission (ILC), a state can, 
for lawful purposes, consent to a foreign military presence on its territory.” In the 
contemporary international legal framework this would be compliant with Article 
2(4) of the UN Charter, a peremptory norm in itself, even though the tension 
remains between an exercise of sovereignty in waiving sovereignty for foreign 
intervention. 

Moreover, an invitation for foreign intervention from rebel groups fighting for 
political liberation or self-determination — unless from colonial rule — cannot be 
entertained as a valid expression of consent under international law and is, instead, 
considered to be a violation of the customary international law norm of non- 
intervention if accepted and acted upon by a foreign state. ‘Thus, the US invasion 
of Panama was widely condemned by an overwhelming majority of states and 
considered a violation of the non-intervention principle even when the invasion 
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replaced a dictatorial regime with a democratic government.” On the other 
hand, a “government may not authorize external military intervention against a 
national liberation movement opposing racist or colonial domination.”*! The basis 
for this rule is that a foreign state cannot intervene and act in ways in the requesting 
state on the basis of consent when the authorizing state itself is prohibited from 
undertaking the same actions on its territory under international law — such as 
actions that contravene peremptory norms.°? Historically, both Britain and France 
have intervened in former colonies in order to quell relatively minor insurrections 
or coups during the Cold War, relying on the grant of consent as the legitimating 
factor.*® 

As extrapolated from state practice, consent provided by an incumbent 
government for foreign intervention has been recognized as valid. This, however, 
can prove problematic at times when such consent is acted upon and the consent- 
granting regime is no longer exercising control of the country, while effective 
control is exercised by opposing factions who are the focus of intervention by 
foreign forces.**! 

Additionally, the international community has, on a number of occasions, 
realized such consent to be manufactured or coerced, such as when the Soviet 
Union invaded Hungary in 1956, Czechoslovakia in 1968, and Afghanistan in 
1979.%° The same was the consensus of the international community — i.e. that 
consent was illegitimately manufactured — when the US sent its troops into the 
Dominican Republic in 1965 and Grenada in 1983.36 

“Tt [therefore] seems clear that no right for forcible pro-democratic intervention 
has yet emerged. International law continues to place considerable importance on 
effective control as an indicator of a Government’s authority to act in the name 
of the State.”°” This rule explains why in Haiti the UN Security Council authorized 
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military intervention and the use of coercive measures*® (with the intention of 
maintaining international peace and security) rather than relying on the basis of 
consent.” While the UN Charter — specifically Chapter VII thereof — provides 
grounds for the intervention into another state’s territory, it does so on the basis 
of the maintenance of international peace and security — arguably the cornerstone 
of the UN framework. Interventions based on Chapter VII do not, however, 
encompass interventions arising out of a grant of consent. Chapter VII, therefore, 
deals specifically with “involuntary” interventions, wherein the consent — or lack 
thereof — of the targeted state is immaterial. In the case of Haiti, President Aristide 
was overthrown by the Haitian military junta that forced the ousted President to 
flee the country; despite his ouster, however, President Aristide continued to 
exercise authority by force through terrorizing the country; the UN’s intervention 
in Haiti, therefore, was predicated upon maintaining international peace and 
security. Thus, “[i]n practice, most States continue to accord substantial deference 
to the will of a recognized, incumbent government, even after it has arguably lost 
control of a substantial portion of the State, so long as the government retains 
control over the capital city and does not appear to be in imminent danger of 
collapse.” 

While effective control is the test for a government or its leaders to invite 
intervention," certain authors have argued that consent itself is either unnecessary 
or else is presumed to have been granted by the people of a state when there is a 
complete breakdown of the governance mechanisms and a state of anarchy 
prevails within the state.*? Several issues, however, arise when examining the 
international legal framework through such a lens: how would one ascertain when 
such an anarchical situation presents itself? How would one determine the limits 
of effective control and determine the point at which it breaks down completely? 
And when answering these questions, would one determine control over the whole 
territory of the state or substantial portions thereof? Clearly, the core issue 1s 
whether the state exerts effective control over the concerned region or whether 
it is more cogent to examine that particular administrative unit or the country as 
a whole. It is generally accepted that if insurgents control a small part of the territory 
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not controlled by the state, the consent of the state is nonetheless valid in order to 


42a However, the situation 


target such insurgents by way of foreign intervention. 
becomes more complicated if you have different warring factions controlling 
small parts of territory without any central control.’ Similarly, in determining 
the implied consent of the people of a targeted state, does one look at the implied 
consent of the people only living under insurgent-held territory or does one 
include the entire population of the state? In justifying its invasion of Grenada in 
1983, the US employed the argument that a state of anarchy prevailed within the 
country, prompting the US to intervene in order to maintain international peace 
and security as well as to safeguard the lives of US citizens present within the 
country.*+ This legal basis of invasion was, however, condemned and the legal 
arguments presented were rejected by a substantial majority of the international 
community." 

Arguments against foreign intervention in response to a domestic climate of 
anarchy stress that states internally require a reasonable amount of time to be 
able to politically reconstruct in order for a functional government to exercise 
control over its territory. However, should a prolonged period of time go by 
wherein the prevailing anarchy becomes chronic and there is a “prolonged 
entire absence of government,” the arguments in favor of foreign intervention 
become increasingly persuasive. A chronic absence of coherent governance 
mechanisms dilutes the sovereignty of the afflicted state, eroding the international 
legal norms of non-interference and territorial inviolability and making the case 
for a violation of the state’s sovereignty more amenable within the international 
legal context. 

When conditions within the state reach a point where it can be said that there 
is sufficient sustained disorder and human suffering to constitute a threat to 
international peace and security, such circumstances can provide the basis for UN 
intervention under Chapter VII. This was the case in Somalia in 1992,"’ where a 
United Task Force (UNITAF) of approximately 37,000 troops was deployed in 
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south and central Somalia for the purposes of effecting a state of peace and ensuring 
the protection and delivery of humanitarian aid to civilians within the region.*® 


Consent, sovereignty, peacekeeping and peace enforcement 


Although the UN Charter does not specifically refer to peacekeeping, the ICJ has, 
in its advisory opinion for Certain Expenses,’ reviewed the implied powers and aims 
of the UN and its various daughter organizations, which may provide the basis 
for initiating peacekeeping operations. The Security Council derives its legal basis 
for organizing peacekeeping operations under Chapters VI and VII, in combin- 
ation with Article 1(1) of the UN Charter. Similarly, the General Assembly derives 
its authority to organize peacekeeping operations under Articles 10, 11, 14, and 
22 of the UN Charter, under which the General Assembly may consider principles 
with respect to international peace and security and may make recommenda- 
tions for the maintenance of international peace as well as for the establishment 
of subsidiary organs for the performance of its functions. Similarly, the Secretary 
General derives his/her authority in such matters under Articles 97—99 of the UN 
Charter, where, as the chief of the UN Secretariat, he/she may bring to the 
attention of the Security Council any matter that, in his/her opinion, constitutes 
a threat to international peace and security. 

Ifthe presence of state consent cannot be established, any peacekeeping mission 
would constitute a violation of Article 2(7) of the UN Charter absent Security 
Council directives under Chapter VII.°° The UN General Assembly’s (UNGA) 
recommendation-based peacekeeping 1s possible only through the grant of consent 
by the state where such operations are being conducted.°! On the other hand, 
however, UN Security Council-mandated peacekeeping operations initiated under 
the Chapter VII framework do not require the consent of the concerned state. 
This latter point was expressed in the United Nations Operations in the Congo case 
(ONUC),? in which the Court determined that where the Security Council 
initiates a peacekeeping operation under Chapter VII, all member states of the 
UN are under an obligation to abide by that decision.** 

Consent granted by a state requesting UN peacekeeping operations or military 
intervention by a particular foreign state(s) presents the same legal hurdles and 
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challenges discussed earlier, such as who 1s entitled to give consent, whether the 
consent so granted was legitimate and what would occur should such consent be 
revoked. Consent for peacekeeping 1s hard to determine when there are a number 
of contesting factions and “it is difficult to identify who are the interested parties 
and their command and control structures.”*! Arguably, there have been instances 
where entities other than states have been consulted for consent. In the case of 
United Nations Peacekeeping Force in Cyprus (UNFICYP) the Turkish Cypriots 
were consulted though not brought into the agreement.’ Even though certain 
entities might be entitled to give consent, it is not necessary that they have the 
authority to do so. Such consultations may instead be viewed as a practical 
necessity in order to facilitate UN peacekeeping operations within the region. 

Article 3 of the VCLT discusses the legitimacy of agreements between state and 
non-state actors being governed by the laws of an international agreement. ILC 
Draft Article 9 provides that, in exceptional circumstances where there is an 
absence of a functional state, actions committed by a person or group exercising 
de facto governmental authority can be attributed to the defaulting state; a 
provision that applies even where a government still exists. This form of consent 
addresses the procedural consent extended by non-state actors and does not tackle 
the difficult question of substantive consent, wherein the point of whether or not 
such non-state actors have the internal legitimacy to provide such consent is 
addressed. 

However, even if specific entities are entitled to give consent, the question still 
remains whether or not they are the legitimate authority to issue consent on behalf 
of the state itself. International law as evinced by state practice, has established 
that the incumbent government is the entity so empowered — unless such has lost 
all effective control over the territory.” This rule can affect the principle of 
neutrality of peacekeeping operations (PKO), as witnessed in the Congolese 
conflict, when ONUC was stationed with the agreement of the government that, 
in the process, lost effective control over territories to the Katanga authorities whose 
interests were in conflict with ONUC. In any case the general rule is that consent 
of all parties is a political and not a legal prerequisite for PKO-based intervention. 

As per established international law, conventional peacekeeping operations 
must cease once the consent for such has been revoked by the targeted state. A 
demonstration of where this principle of international law was respected includes 
the United Nations Emergency Force (UNEF) PKO withdrawal in 1967 from the 
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UAE. *° As U. Thant, then Secretary-General of the UN, stated: “[S]ince United 
Arab Republic consent was withdrawn, it was incumbent upon the Secretary- 
General to give orders for the withdrawal of the Force.”°° The requirement of 
consent derives from the principles of state sovereignty and, concurrently, of non- 
intervention; such constitute general principles of international law not specifically 
attached solely to the peacekeeping operations discussed in the Report of the 
Secretary-General.°! 

The argument has been made that in specific, extraordinary circumstances, 
contemporaneous consent need not be required when withdrawal of consent has 
taken place in order to prevent states from opportunistically using the presence of 
international peacekeeping missions within their borders to “buy time,” and to 
revoke consent for their presence — and thus expel them — whenever it is ready to 
resume its conflicts. Hence, a reasonable notice of time should be mandated for 
effecting the revocation of consent in order to give sufficient time for peacekeeping 
forces to depart, among other things. In spite of this line of reasoning, however, 
the UN Secretary General determined that the withdrawal of the consent granted 
by Egypt to UNEF in 1967 had to be respected, eventually leading to the Egyptian 
attack on Israel. 


Treaty and customary law on consent 


Under the VCLT, only states have the power to consent to foreign state 
intervention. Thus, treaties that extend consent for foreign intervention entered 
into between states and non-state actors or between states and other non-state 
international entities are invalid. 

What constitutes consent is an interesting question in itself; is consent extended 
before, during, or after an otherwise internationally unlawful action has been 
perpetrated? Likewise, who may provide consent on behalf of the State — i.e. the 
question of substantive consent? Further questions that arise within this context 
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include whether the state’s agents act validly and within the confines of their 
authority to provide consent on behalf of the state, and whether de facto acts of 
certain other actors may be attributable to the state as an expression of granted 
consent given. 

Any state official who is empowered to give consent may do so — such an 
individual need not necessarily be a particularly high-ranking official, the core 
principle in this case is the fact that the official granting consent to such foreign 
intervention is indeed capable of doing so within the rubric of his/her legal 
authority. Under Gertrude Parker Massey (USA) v. United Mexican States, determining 
the validity of the consent rests on two factors: a) the character of the act, and b) 
the nature of the function performed (i.e. whether the official operates within the 
scope of their authority).°° In Schering Corporation v. Islamic Republic of Iran, the Iran- 
US Claim Tribunal stated that those who can bind the state are those who 
“function as part of the State machinery.”°” This has come to be known as the 
state machinery test, a principle that was subsequently reiterated in the Flexi- Van 
Leasing Inc v. Iran case (Iran—US Claim Tribunal) as well.® The prevalent view in 
international law, therefore, is that sub-national groups are not capable of granting 
valid consent for intervention unless they have successfully established effective 
control over the territory targeted for foreign intervention (of their own). 

Incidentally, apart from the initial granting of consent there also exists the 
possibility of a grant of a waiver of consent, as per Article 45 of the ILC Draft 
Article on State Responsibility. Responsibility may not be invoked against a State 
where the injured state has validly waived a claim against it, i.e. explicitly waived 
such claim as might have originated out of the violation of its sovereignty, and an 
explicit wavier not only waives culpability for the breach of sovereignty itself but 
also the subsequent consequences of the breach.®® A waiver for the breach of 
sovereignty or the lack of consent for intervention can be extended both explicitly 
as well as implicitly; an example of the latter being the instance of the aggrieved 
state’s inactivity or a lapse of time since the breach. Alternatively, another 
expression of an implicit waiver is where the injured state has accepted the lapse 
of the claim, as evinced by its conduct. 

For a treaty to constitute a binding international obligation under the VCLT 
framework it must be expressed in writing and governed by international law.”° 
In addition to these, more technical prerequisites for validity, the core requirement 
is that the states party to the treaty must consent to be bound thereto. As mentioned 
above, the backdrop to international law is the capacity and autonomy for 


64 A. Abass, op. cit., p. 214. 

65 Gertrude Parker Massey v. United Mexican States (United States of America v. Mexico) (1927) 4 Rep Intl 
Arbitral Awards 157; A. Abass, op. cit., p. 215. 

66 Schering Corp. v. Islamic Republic of Iran (1984) 5 Iran-US CTR 361. 

67 A. Abass, op. cit., p. 215. 

68 Flexi-Van Leasing Inc. v. Iran (1986) 12 Iran-US CTR 335; A. Abass, op. cit., p. 215. 

69 A. Abass, op. cit., p. 217. 

70 Seen 24; Art. 2(1)(a) and (g) of the VCLT (adopted on 22 May 1969, entered into force 27 January 
1980) 1155 UNTS 331. 


Consent and territorial sovereignty 83 


states to bind themselves; for such to happen, therefore, a state must consent to 
be so bound. 

The conflict between the Democratic Republic of Congo (DRC) and Uganda, 
later deliberated upon by the ICJ in its decision, provided a unique exposition of 
the nature of state consent as extended by way of a treaty under international law. 
The case pertained to whether or not the treaty extended consent so that the VOLT 
framework could be applied. In its decision the ICJ held that consent for 
intervention was, in fact, present in the Protocol that could be “reasonably 
understood”! as expressing consent to the Ugandan troops in DRC. The legal 
point that arises out of the IGJ’s decision, therefore, is that consent — in relation 
to consensual foreign intervention — can be implicitly extended in particular 
circumstances. The ICJ further determined that, in any case, the legal basis for 
consent was to be found in the informal agreements between the parties preceding 
the Protocol.’? A more recent example of a treaty extending explicit, written 
consent for foreign intervention is the Status of Forces Agreement (SOFA) of 
November 2008 between the US and Iraq.” 

Agreements allowing for consensual intervention do exist; such agreements being 
partially written in the form of an exchange of notes or which are expressed 
verbally. However, serious concerns exist pertaining to the validity of such 
agreements as treaties.” 

The ICJ decision in the Case Concerning Maritime Delimitation and Territorial Questions 
between Qatar and Bahrain” took a more lenient approach when determining the 
existence of a treaty. In its decision, the IC] determined that the existence of implied 
consent on behalf of states was to be subjected to the court’s jurisdiction.’° While 
determining the legal status of the minutes of a meeting, the Court did not place 
much emphasis on the form but focused instead on the circumstances of the actual 
drafting in order to determine the existence of an agreement that could, in turn, 
be subjected to the Court’s jurisdiction.” Consent, therefore, can be inferred from 


71 E. Lieblich, op. cit., p. 7. “It is interesting to note, that the ICJ ruled that, in any case, the legal 
basis for the consent was not the protocol, but the informal agreement between the parties, 
antedating the protocol” (Armed Activities on the Territory of the Congo (Democratic Republic of the Congo 
v. Uganda) (Judgment) [2005] ICJ Rep 168.) 

72 Armed Activities on the Territory of the Congo, op. cit. 

73 Agreement on the Withdrawal of United States forces from Iraq and the Organization of their 
Activities during their Temporary Presence in Iraq, US-Iraq, November 17, 2008, S.EXEC. 
DOC.09-6 (2009), art 4(1). 

74 I. Brownlie, Jnternational Law and the Use of Force by States, New York: Oxford University Press, 1991. 

75 The ICJ adopted a pragmatic test and stated that agreements exist where “they enumerate the 
commitments to which parties have consented. They thus create rights and obligations under 
international law for the Parties.” (Maritime Delimitation and Territorial Questions between Qatar and 
Bahrain (Qatar v. Bahrain) (Merits) [1994] ICJ Rep 2001 in M. Fitzpatrick and O. A. Elias, 
Contemporary Issues in the Law of Treaties, Netherlands: Eleven International Publishing, 2005, 
pp. 12-13.) 

76 A. Abass, op. cit., p. 214; J. G. Collier and V. Lowe, The Settlement of Disputes in International Law: 
Institutions and Procedures, USA: Oxford University Press, 1999, p. 135. 

77 A. Abass, op. cit., p. 214. 


84 Consent and territorial sovereignty 


the acts of the parties to the matter; for instance, if one state submits a matter to 
the ICJ and the opposing party takes certain steps or acts in a fashion that may 
be regarded as submission to the Court’s jurisdiction, the Court is likely to infer 
that as consent.” 

Once a treaty exists as per the model envisaged by the VCLT, it is further 
subject to the operation of two international legal norms. First, is the legal norm 
of pacta sunt servanda — i.e. that agreements must be honored; under this rubric, 
therefore, consent is limited to the boundary of consent given as per Article 26 of 
the VCLT. The second norm, one that arises out of the sovereignty and autonomy 
of states in the international legal context, is that consent was not extended 
through coercion, including the threat of or the use of force. If such were to be 
the case, the consent would be void. This 1s a broader point, one that encompasses 
all forms of international agreements including treaties and not just the grant of 
consent, and finds expression in Articles 51 and 52 of the VCLT. These require- 
ments apply equally to agreements under customary international law which 
do not otherwise fulfill the requirements of a treaty under VCLT. Article 20 of 
the Draft Articles on State Responsibility (DASR), reaffirms this point.” In fact, 
Article 3 of the VCLT states that even though a treaty might not exist under the 
VCLT, it nonetheless does not affect the “(a) legal force of such agreements; and 
(b) the application to them of any of the rules set forth in the present Convention 
to which they would be subject under international law independent of the 
Convention.” Thus, there do exist binding international agreements under 
international law that are oral, deduced from practice or — more specifically — 
implied through the acquiescence of the targeted state in relation to a forcible 
intervention. 

Elements for the presence of valid consent are as follows: (a) that such consent 
was freely given — i.e. without the presence of duress or coercion, etc.; and (b) the 
actions for which consent was given were taken within the confines of the consent 
accorded. However, when the conditions of Article 20 of the DASR are not met, 
the actions taken are in violation of international law.®° For instance, when the 
foreign intervention becomes unwanted, as in the case of the first Congolese conflict 
in the DRC in relation to the presence of Ugandan, Rwandan, and other forces 
in its territory. Finally, when the nature of the intervention deviates from what 
was agreed upon by the concerned party and, thus, the intervening party’s actions 
extend beyond the confines of the consent granted. 
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Under Article 20 of the DASR, consent provides one basis for which the 
commission of acts that would otherwise be unlawful against another state are 
excused or justified. However, under Article 26 of the Draft Articles, “Nothing in 
this Chapter precludes the wrongfulness of a State which is not in conformity with 
an obligation arising under a peremptory norm of general international law.”®! 
Thus, a treaty in conflict with peremptory norms or jus cogens is void ab initio (Article 
53 of the VCLT). Incidentally, the ICJ has jurisdiction to determine what actions 
are jus cogens under Article 66(a) of the VCLT, under which the IGJ has compulsory 
jurisdiction over the interpretation and application of Article 53. 

Therefore, a state cannot consent to certain types of acts inclusive of giving 
up certain non-derogable state rights. For instance, a state cannot consent to 
allowing another country to commit violations of jus cogens on its own territory, like 
genocide. Also included is the peremptory norm of state sovereignty. This raises 
a conflict of sorts; as exercising state sovereignty by giving up state sovereignty is 
a peremptory norm itself. This happened in Congo in 1966 and Iraq in 2003. What 
started as an interstate conflict in 2003, converted into an internal one in 2004, 
therefore, the coalition forces in Iraq transformed into interveners on behalf of the 
Interim Government. This also gives rise to questions of substantive consent: did 
the Iraqi Interim Government have authority to consent to the presence of 
coalition forces despite lacking continuous effective control of the territory? 

In the Ocalan case,*? before the ECHR, Ocalan argued that he had been the 
victim of an extraterritorial abduction by Turkish agents. The Court held that “an 
arrest made by the authorities of one State on the territory of another State, without 
the consent of the latter, affects the person’s individual rights to security under 
Article 5(1) [ECHR].” The Court was of the view that Turkey did not violate 
Kenya’s sovereignty as Kenyan authorities had “played a role” in the capture. 
However, the Court did find that Article 5(3) and (4) of the European Convention 
on Human Rights had been violated as Ocalan had not been promptly brought 
before a judge and the legitimacy of his detention had not been decided upon 
promptly by a Court, regardless of the fact that the detention was lawful under 
Turkish law.*? In the US Supreme Court case of Alvarez Machain, Alvarez Machain, 
a citizen and resident of Mexico, was abducted when the Drug Enforcement 
Administration was unable to extradite him to the United States. The accused filed 
a number of civil suits in Federal Court against the United States. Harry A. Black 
(dissenting Justice) stated that “even with the consent of the foreign sovereign, 
kidnapping a foreign national flagrantly violates peremptory human rights 


norms.”°+ 


81 Draft Articles on Responsibility of States, n 56. 

82 Ocalan v. Turkey App no 46221/99 (12 March 2003) 31 EHRR 10. 

83 A. Costi, “Problems with Current International and National Practices Concerning Extra- 
territorial Abductions,” Yearbook of the New Xealand Association for Comparative Law, 2008, Vol. 8, 
p. 73. 

84 H. A. Blackmun, “The Supreme Court and the Law of Nations,” Yale Law Journal, 1994, 
Vol. 104, p. 42. 


86 Consent and territorial sovereignty 


As indicated, a state cannot consent to the violation of peremptory norms. In 
the Barcelona Traction case, the apex court listed the prevailing peremptory norms 
as acts of aggression, genocide, slavery, and racial discrimination. Importantly, while 
all jus cogens are erga omnes, not all erga omnes are jus cogens. For example, the right of 
passage in international straits is not a jus cogens.® Prohibition on the use of force 
is a peremptory norm, and is in fact codified as Article 2(4) of the UN Charter.®° 

In Africa, however, intervention via consent obtained a priori by a multilateral 
regional force for the prevention of grave acts, such as genocide, was present. 
Historically, grave and systematic violations of human rights have taken place in 
the region without any meaningful involvement from the international community 
and the Security Council to prevent the humanitarian disaster. Under Article 
10 of the Economic Community of West African States (ECOWAS) (Lomé) 
Protocol and Article 4(h) of the Constitutive Act of the African Union (AU), 
member states consent to allow ECOWAS to intervene and use force in a member 
state party (the Union may intervene in a member state pursuant to a decision of 
the Assembly) in respect of grave crimes, such as war crimes, crimes against 
humanity, and genocide. In this way there is an a priori agreement by the member 
states to consent to intervention by the Union collectively. The question, therefore, 
is whether such an arrangement contradicts Article 26 of the Draft Articles. 

Proponents of the validity of such an arrangement argue that African states face 
unique and unprecedented challenges where the threat and violations of Article 
2(4) and humanitarian disasters mandate the special protection of sovereignty from 
the ills of internal and international armed conflict involving rebels and non-state 
actors. These arrangements, thus protect rather than violate sovereignty, given the 
complex geopolitical realities of the region. However, the condition for such an 
arrangement or the arrangement itself is neither analogous nor applicable to the 
case of CIA-driven drone strikes in Pakistani territory. There is no presence of a 
regional force that could, ostensibly, serve to fulfill the objectives of the strikes in 
a manner more consistent with state sovereignty; furthermore, in the Pakistani 
context, the foreign interventions themselves — or the Pakistani state’s inability to 
prevent these incursions — are resulting in gross injustices. 

These drone strikes can result in violations of jus cogens in the form of the violation 
of the norm of territorial sovereignty, and cause International Humanitarian Law 
(IHL)/ Human Rights (HR) violations ofa serious nature. Drone strikes potentially 
result in acts of torture and might constitute extrajudicial killings; these are 
compounded by the US’s use of “double-tap” strikes.®” According to the 
Stanford/NYU report “Living Under Drones”: 
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There is now significant evidence that the US has repeatedly engaged in a 
practice sometimes referred to as “double tap,” in which a targeted strike site 
is hit multiple times in relatively quick succession. Evidence also indicates that 
such secondary strikes have killed and maimed first responders coming to the 
rescue of those injured in the first strike.*® 


The UN Special Rapporteur on extrajudicial, summary, or arbitrary executions, 
Christoff Heyns, has noted that “[i]f civilian ‘rescuers’ are indeed being inten- 
tionally targeted, there is no doubt about the law: those strikes are a war crime.” 
In either case, consensual intervention to commit aggression cannot be regarded 
as excused under Article 26 of International Law Commission Articles on State 
Responsibility.” 

Any treaty or agreement contradicting a peremptory norm (jus cogens) is void; 
similarly, consent granted in this regard is void as well. Under Article 53, a treaty 
is void if, at the time ofits creation it is contrary to a peremptory norm; furthermore, 
under Article 64, a conflicting new peremptory norm invalidates an existing 
treaty. If consent is void or if it is withdrawn, then any intervention or use of force 
employed by an intervening state would be classified as aggression as defined under 
Article 3(e) of the definition of aggression under UNGA Res 3314, and thus 


constitutes a violation of international law.°! 


Withdrawal of consent 


In relation to the second Congolese conflict, President Kabila of DRC withdrew 
consent over the presence of Rwandan and Ugandan forces on 27 July 1998 via 
a Declaration.*? While Uganda argued that the consent pertaining to it was not 
withdrawn, as the President (Laurent Kabila) did not explicitly mention Ugandan 
forces in his Declaration, the ICJ held that no specific procedural formalities are 
required for consent to be withdrawn unless specified otherwise. In any case, 
consent was withdrawn “at the latest” by the DRC’s open accusation of Uganda 
invading its territory on 8 August 1998;°° furthermore, consent cannot be viewed 
as open-ended: as per Dinstein, even where consent has initially been expressed 
in a formal treaty it can always be withdrawn, even in cases of breach of the 
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agreement. As long as the state still has a government that is capable of withdrawing 
its consent no formalities are required for retraction of consent. 

A state’s consent can, in fact, be withdrawn even if it is in contravention of a 
treaty as long as the state has the capability of withdrawing its consent. This is due 
to the fact that a contrary rule would result in a conflict with the peremptory norm 
of the prohibition on the use of force, codified in Article 2(4) of the UN Charter. 
Actions resulting in jus cogen violations cannot be sanctioned on the basis that a 
contravention of a treaty provision would otherwise result, as the peremptory norms 
take precedence over any treaty arrangements between states. 

Professor Wippman has convincingly argued that agreements authorizing 
forcible intervention are unique agreements, for they go to the heart of the core 
principles of state sovereignty and independence. Such agreements have to be 
carefully dealt with and are of prime importance to the international community 
as they directly impact international peace and security. Thus, he concludes that 
“the will of the State at the moment of intervention should prevail over the will of 
the State at the moment of treaty formation.”®*! The right of revocation should, 
therefore, be implicitly part of an intervention agreement.” According to 
Wippman, prior consent extended to external military intervention terminates 
immediately after it has been withdrawn, as states must retain, by virtue of their 
sovereignty, the ability to immediately revoke consent to the deployment of 
military forces into their territory.°° 

International law needs more scholarship on the doctrine of consent as the basis 
of obligation in international law, “looking at who is consenting, on whose behalf, 
and to whom such consent is being given.”®” It will, therefore, suffice to say that 
due to the dearth of literature on the subject, there is no conclusive answer for 
what constitutes consent in international law. 


How the law of consent and sovereignty intersects with 
drone attacks in Pakistan 


Granting substantive consent in relation to the Federally 
Administered Tribal Areas (FATA) 


While discussing the specific instance of drone strikes conducted by the US in 
Pakistani territory, the determination of the legality of drone attacks necessarily 
involves determining what authority can legitimately give state consent. The 
drone attacks on Pakistani soil affect a variety of stakeholders — the military and 
the intelligence agencies, the democratic Government, the people targeted — and 
it needs to be determined which of these entities is, in fact, capable of granting 
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effective consent. Considering that Pakistan is a parliamentary-style democracy 
with legislatures on a national and provincial level, legislatures that have issued 
official pronouncements protesting the drone strikes, it is difficult to assert that such 
strikes enjoy the consent of the Pakistani State. This point has been reiterated by 
a succession of Foreign Ministers, past and present, who — as agents of the 
Government are tasked with speaking on behalf of the state in international fora.’ 

This question is further complicated if one takes into consideration the fact 
that two state organs may disagree about consent. As a foundational text, the 
Constitution purports to describe, among other things, the relationship(s) between 
the various entities of the state; however, the directives of the Constitution may 
not, in fact, reflect the real division of power within the state, nor extraneous, “extra- 
legal” conceptions of state power. The constitutionally recognized authority may 
not mirror the real power as recognized under international law and, if such is the 
case, should municipal law be looked at to determine which entity is capable of 
granting consent or should we look instead towards international law to determine 
who has the power to consent to intervention (a point based on the constitutive 
or declarative theory of statehood)? International law considers consent on the 
basis of effective control by the government (be it an interim government), and 
since the military in Pakistan is commanded by the Federal Government”? and 
is required to take actions under the direction of the Federal Government,!” 
the supreme authority (for the purposes of substantive consent) rests with the Federal 
Government. 

Historically, in the particular context of Pakistan, the notion of consent — and 
the capacity to extend it — raised an interesting question of who can provide 
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www.globalresearch.ca/killing-civilians-obamas-drone-war-in-pakistan/5315661 (accessed at 
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substantive consent. Pakistan has been through several periods of military rule, 
where it was often unclear if the President was, or his designees were, capable of 
providing consent for external intervention or whether this capacity lay with the 
Chief of the Armed Forces, who — at the time — wielded de facto power in the nation 
— particularly with regard to the nation’s security arrangements. During these 
periods of military rule the offices of the Head of State and the Head of the Armed 
Forces were often one and the same, or else the Head of State operated as a 
figurehead propped up by the military establishment. 

This convoluted state of affairs, however, is not particularly relevant with regard 
to drone strikes; though the Musharraf regime was a military dictatorship, the 
regime has since been replaced and a democratically-elected government has taken 
its place. The current regime enjoys authenticity not only from its democratic 
mandate but also from the legitimacy extended from the Constitution itself, and 
the regime enjoys de facto and de jure power. Under the constitutional framework, 
the Chief of Army Staff (COAS) is appointed by the President and so is required 
to report and take orders from the civilian Head of State. The tension between 
distribution of state power of the COAS and the President that, in the past, 
muddied the waters with regard to the international legal perspective on consent 
— i.e. that for such to be considered legitimate the entity extending it must be in 
de facto control of the State — has since been resolved. 

As discussed before, international law recognizes the entity enjoying “effective 
control” over the state as being capable of legitimately granting consent.!°! 
Nonetheless, international law gives precedence to the incumbent government over 
insurgent groups: so long as the “legal” government controls the capital, precedence 
is given to its claim and therefore the insurgents will not be in “effective control” 
under international law.!°? Effective control, as seen earlier, is essential to 
determining whether or not an entity is capable of granting legitimate consent. 
Pakistan is currently not at such an anarchical or dictatorial level that the military 
is obliged to — or overtly enjoys — “effective control” as per international law. It is 
clear, in the Pakistani context, that the Government enjoys de facto and de jure power 
and, as the COAS is constitutionally subservient to the Head of State, it is clear 
that though the legal framework pertaining to FATA is still a complex one, 
Pakistan is a functional state satisfying the requirement of international law that 
the Head of State is the entity capable of giving consent. 

In the context of Pakistan, and more particularly of the FATA regions, the 
applicable legal framework is a complicated mesh of municipal, constitutional, and 
international law. With respect to the status of FATA, where the drone strikes have 
been concentrated, although the jurisdiction of the Supreme Court and High 
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Courts does not extend thereto, the region is nonetheless controlled by the Federal 
Government of Pakistan and by the Governor of Khyber Pakhtunkhwa (KPK) on 
behalf of the Federal Government as per the legal framework in place.! In this 
regard, therefore, the President may make Regulations for the good government 
and peace of FATA — for example, by promulgating the Action in Aid of Civil 
Power in the Federally Administered Tribal Areas Act, the President of Pakistan 
gives the Federal Government the capacity to requisition the armed forces to 
provide assistance to law enforcement agencies in areas indicated by the Governor 
of KPK.!°# 

As international law has developed, historically the sovereign — usually the 
monarch — was both the head of the state as well as the head of government — this 
is the intellectual basis from which notions such as sovereignty or sovereign 
immunity are derived. Thus, the head of state constituted not only the effective 
governing authority in the state, representing the state in international fora, but 
was also the head of government — charged with overseeing domestic governance 
mechanisms. Over time, and with the rise of alternative conceptions of governance 
such as the parliamentary style, the head of state and the head of the government 


became two distinct legal entities — though these two legal personalities might 


105 


indeed be vested in one person.'"’ Furthermore, in contemporary international 


legal discourse — particularly with regard to democratic states — sovereignty of the 
nation vests with the people; the president represents the state in the totality of its 
international relations. In that regard, therefore, a president is distinct from a 
monarch: the latter enjoys the benefit of the entirety of the state’s sovereignty while 
the former — though the head of state — is nonetheless still a citizen of the state, 
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and thus subject to its legal system.!°° This last point is of particular significance 
as, regardless of the international legal precedent on the role of a head of state in 
a nation’s foreign policy, the domestic legal system does — nonetheless — inform 
the scope and nature of this role as well. In the context of Pakistan the situation 
is further complicated by the convoluted politico-legal history of the country. 
Originally conceived as a hybrid of parliamentary- and presidential-style democ- 
racy, Pakistan’s periods of intermittent democratic government — interspersed 
with periods of autocratic rule — have had a peculiar effect on the country’s 
constitutional framework and, more particularly, upon the specific roles played 
by the President and the Prime Minister in this hybrid governance system. 
Following the ouster of then “Chief Executive,” Pervez Musharraf, who was, at 
the time, de facto and de jure Head of State, the 18th Amendment to the Pakistani 
Constitution was promulgated, shifting the balance of power in the country once 
more in favor of the Prime Minister. Among the many changes it instituted, the 
18th Amendment formalized the Prime Minister as the Head of the Government 
but, given the broader Constitution, the President remains the Head of State with 
de jure, though not de facto power. 

Given the peculiar division of power in Pakistan, with executive authority 
vesting with the Prime Minister — and through him with the Cabinet!” — though 
the President remains Head of State, representing the “unity of the Republic,” it 
is unclear as to who exercises the final authority vis-a-vis the grant of consent for 
international interventions into Pakistani territory. Though the Prime Minister is 
required to apprise the President on matters pertaining to Pakistan’s domestic and 
foreign policy, this is qualified by the fact that the President is required to act 
on the advice of the Prime Minister — or his Cabinet.!° As currently expressed 
therefore, the President’s constitutional role is circumscribed by the Prime 
Minister’s as the head of the Executive. In a “hard law” context, therefore, the 
Prime Minister’s primacy in matters pertaining to Pakistan’s sovereignty — and, 
more specifically, pertaining to the matters of consent — is clear. However, in a 
“softer” legal context, the true division of power between the President and Prime 
Minister is more opaque, particularly in light of the unique context of the FATA 
regions and Pakistan’s domestic security arrangements. 

This is further emphasized by the fact that “the executive authority of the 
Federation shall be exercised in the name of the President by the Federal 
Government, consisting of the Prime Minister and the Federal Ministers which 
shall act through the Prime Minister who shall be the chief executive of the 
Federation.”!!° The awkward phrasing aside, what is gleaned from this provision 
is the fact that while the executive authority of the state might, in abstract, be vested 
in the office of the President, the fact of the matter is that such authority 1s, 
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nonetheless, expressed by the Federal Government — the head of which is the Prime 
Minister. Furthermore, there is the fact that the President is required to act 
according to the advice provided by the Prime Minister or his Cabinet;!!! the 
President may require the Prime Minister or his Cabinet to reconsider such advice 
but should the latter two decide not to reconsider such “advice” the President is 
obliged to act in accordance with such input. This, once again, occludes the real 
distribution of executive power in the state, where the President 1s ostensibly the 
Head of the State but is obliged, nonetheless, to act in accordance with the 
directions provided by the Federal Government. 

The control of the armed forces of Pakistan vests with the Federal Government, 
of which the Prime Minster is the head; this extends to matters of command and 
control vis-à-vis the armed forces themselves. !!? That said however, the Constitution 
vests the “Supreme Command of the Armed Forces” with the President!'? and grants 
him the power to raise and maintain these forces.!!* In effect, therefore, the specific 
decisions to act militarily are to be made by the Federal Government, including 
details on how war is conducted, when to defend, and so on — though the actual 
conduction of military operations vests with the military as a matter of course, 
considering it is the entity best capable of doing the same. That said, however, the 
armed forces can act in aid of civil power. !! How this civil power is enacted is not 
specified, only that — when “called upon to do so” the armed forces can conduct 
military operations at the behest of the civilian Government — or the President as 
the case may be. In the context of Pakistan, such a request may be put forward via 
a Presidential Ordinance, but may also be effected through legislative enactments; 
historically, it is apparent that — time being a critical factor — it was likely more 
expedient to have an Ordinance promulgated rather than to have parliament-based 
legislation to that effect. It is clear, however, that the authority does not lie with the 
army regarding the grant of consent or deciding when to make an executive decision 
to go to war. This division of roles, with the Federal Government — i.e. the Prime 
Minister — enjoying the capacity to direct the specific deployment of the armed forces 
and the President enjoying the capacity to “raise and maintain” these forces is 
problematic, especially given the fact that the President otherwise lacks the 
legislative or administrative capacities to effect the same. This confusion, therefore, 
makes an informed discussion on the role of each entity in the grant of consent 
difficult and, given the relative newness of the 18th Amendment there still remains 
a dearth of academic or judicial discussion on the matter. 

FATA, however, represents a divergence from the broader constitutional 
framework; within FATA it is the President who is vested with the Constitutional 
authority to administer the region — through his agent(s) as the need may be. As 
per the Constitution, legislation produced by the national and provincial legislative 
assemblies is barred from application to FATA, barring an explicit direction to 
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that effect by the President, or the Provincial Governor should the former so 
empower the latter.'!® Furthermore, the President also enjoys the power to legis- 
late for these regions,'!” further circumscribing the role the Prime Minister — as 
the head of the Government — plays in the administration of FATA. Determining 
which entity is in fact capable of granting effective consent, therefore, is incredibly 
difficult — especially in light of the paucity of academic or judicial analysis vis-a-vis 
the interplay of the 18th Amendment and the broader constitutional framework. 
In either case though, whether the Federal Government — through the Prime 
Minister — or the President — with the advice of the Federal Government — is, in 
fact, the entity most capable of effecting consent with regards to FATA, what is 
clear is that such capacity does not vest with the armed forces nor with the domestic 
intelligence agencies. The capacity to grant consent — and to determine the scope 
of such consent — is a sovereign act, and in the complex Pakistani constitutional 
framework these powers lie vested with the President or the Prime Minister, as 
Heads of State and Government respectively. 

FATA is, constitutionally, a part of the Pakistani State but — given its unique 
politico-historical context — is governed directly by the Federal Government 
through the President.!!® The national legislature cannot promulgate laws for 
this region; instead, the President may either promulgate Regulations for the 
region’s governance or may allow certain specific national laws to apply. The 
President, therefore, is operatively, the premier legislative entity for FATA, 
governing the area through the Governor of KPK or, on a more local level, through 
political agents.'!9 As per the Frontier Crimes Regulation of 1901, the agents of 
the Federal Government — and more specifically of the executive — are the political 
agents, statutorily referred to as Deputy Commissioners, who are empowered to 
implement the Regulations of the President in FATA. In addition to its subservience 
to the dictates of the democratically elected civilian government as per the 
Constitution, the Pakistani armed forces are also operating under the Action in 
Aid of Civil Powers Act,!?° functioning within the broader rubric of Pakistani 
domestic law. 

The autonomous status of FATA warrants a look at local laws to determine if 
the Federal Government even has the authority to give consent to foreign 
intervention there. As discussed above, as per Pakistani law, the President — or an 
agent thereof — has the capacity to govern the region. This extends to promul- 
gating Regulations — in essence legislating — pertaining to the administration of 
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FATA. That said, however, no Regulation or Ordinance has been authorized in 
support of the drone attacks conducted in the FATA regions — or indeed elsewhere. 
In fact, the Khyber Pakhtunkhwa Provincial Assembly unanimously passed two 
resolutions!?! condemning drone attacks in Pakistan. !?? Furthermore, Pakistan has 
consistently denied consenting to drone strikes; on the national level there have 
been several Parliamentary resolutions condemning the strikes and calling for their 
cessation, in addition to statements issued by several senior government officials.!?° 
In his statement, UN Special Rapporteur Ben Emmerson stated that the Ministry 
of Foreign Affairs in Pakistan has confirmed “that since mid-2010 (and to date) it 
has regularly sent ‘notes verbales’ to the US embassy in Islamabad protesting the 
use of drones on the territory of Pakistan” and “requiring the US to cease these 


strikes immediately.” 1*4 


The scope of consent extended, the nature of such consent, 
its conformity with peremptory norms, and its retraction 


The Shamsi Airbase, and the furor surrounding its use — perfectly encapsulates 
the new, arguably dangerous, “casual” approach towards consent as adopted by 
the US in the operation of its drone program. The airbase was leased to the UAE 
by the Pakistani government for hunting purposes in 1992. It was then sub-leased 
by the UAE to the US on 20 October 2001 with the “secret” consent of the 
then head of State, Musharraf.!* At the time, Musharraf was both the head of 
the armed forces as well as the President of the country and thus his capacity to 
extend consent to foreign intervention was not problematic. With the end of his 
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military rule and the reversion to parliamentary-style democracy in Pakistan 
however, the capacity to grant consent has once again reverted to the sovereign, 
legal, head of State. Though Musharraf gave consent, a point acknowledged by 
the Pakistani Government in 2009, international law looks at effective control 
over the region, the official’s authority, and whether or not the official was acting 
within the ambit of his powers. The successive Government did not retract the 
consent as the US continued to use the airbase till 2011, indicating that consent 
— if indeed it was validly extended — was implicitly maintained until this point at 
the very least. 

As discussed, the Shamsi Airbase was originally leased to the UAE for hunting 
purposes in 1992, and was subsequently sub-leased by the Government of the UAE 
to the US in 2001 for surveillance flights; since then evidence has emerged 
showing!”° that the CIA was authorized to operate predator drones from the base, 
engaged in lethal drone strikes on Pakistani soil. The scope of the consent — if such 
had indeed been validly granted — might have been restricted to the use of the 
airbase, and more specifically for the use of surveillance drones and did not 
encompass targeting civilian targets with lethally-capable drones. In light of the 
use of Shamsi, consent must necessarily be constrained to the terms of the original 
arrangement between the governments of Pakistan and the UAE; the UAE’s 
subsequent “sub-letting” of the airbase would, therefore, still be framed in the 
context of the original agreement.!?’ It is unclear whether this original agreement 
did, in fact, allow the UAE to further lease Shamsi out to the US or did Pakistan 
agree to it at the time of sub-leasing; what is clear, however, is that the airbase 
was originally leased to the UAE for the purposes of game hunting. For the use, 
in its capacity as a “sub-lessee,” the US’s use of Shamsi was constrained by the 
terms of the original lease agreement between Pakistan and the UAE; therefore, 
the US use of Shamsi to conduct surveillance flights could, in itself, represent 
departure from the terms of the original agreement. If the UAE, as per the terms 
of the original agreement, was not entitled to conduct surveillance flights on 
Pakistani territory then it is unconscionable to suggest that the sub-letting of the 
airbase to the US would, somehow, grant them this additional entitlement. 
Furthermore, and in a similar vein, the original lease of Shamsi to the UAE did 
not — and arguably could not — grant the latter the capacity to conduct lethal 
airstrikes on the Pakistani civilian populace. The argument that the US, by way 
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of the sub-lease of the Shamsi Airbase, was somehow granted consent to not only 
use Pakistani airspace but also granted such consent to use this airspace to target 
the Pakistani citizenry with lethal weaponry 1s, therefore, untenable at best. 
Evidence has since been uncovered vis-à-vis the US’s use of Shamsi!*® that 
indicates that the Pakistani Government had, in fact, consented to the US’s use 
of the base for conducting surveillance flights. If such were, in fact, true however, 
it would still not be sufficient to be considered effective consent for conducting 
lethal drone strikes on civilian targets. While it is clear that the original agreement 
between the UAE and Pakistan constitutes the authoritative contractual framework 
informing the US’s use of the airbase, even if it is in fact true that Pakistan had 
allowed the US to conduct surveillance flights from Shamsi the scope of such 
consent could not possibly extend to conducting lethal drone strikes from the 
airbase. The grant of consent for using the airbase to conduct surveillance flights 
— if extended — cannot, however, be stretched to encompass consenting to lethal 
drone strikes of civilian targets. Furthermore, the fundamental rights enshrined 
in the Pakistani Constitution — more particularly the right to life — cannot be con- 
tracted away. The Pakistani State’s grant of consent for conducting lethal drone 
strikes — even if such were ostensibly “validly” granted as per international law — 
would still constitute a violation of the national constitutional framework. The 
Government of Pakistan is, therefore, legally barred from granting consent to a 
foreign government to conduct lethal targeted killings of the former’s citizens: 
not only would such attacks constitute a violation of jus cogens — and thus constitute 
an illegality under international law — but these attacks also contravene the 
fundamental rights of the Pakistani citizenry affected by them. In such a situation, 
therefore, any “consent” — if granted — cannot be considered to be valid as such 
would go beyond the scope of the Government of Pakistan’s authority as repre- 
sentative of the people, and it is not possible to contract one’s constitutional rights 
away. As per The Government of Pakistan v. Akhlaq Hussain,!*° “[t]he fundamental rights 
are not [to] be read as if they included the words ‘subject to a contract to the 
contrary. 


Regardless of the nature and scope of the consent granted for the use of the 
{130 
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Shamsi Airbase, following the NATO raid on a Pakistani military checkpoin 
Pakistan had requested the US to vacate the Shamsi Airbase in November 2011. 
The decision was taken in an emergency meeting of the Defense Committee of 
the Cabinet, chaired by the then Prime Minister, Yousaf Raza Gilani, and attended 
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by Federal Ministers, the Chairman of the Joint Chiefs of Staff Committee, and 
several Services Chiefs including General Ashfaq Parvez Kayani,!*! subsequent 
to which the Pakistani military took control of Shamsi Airbase on 11 December 
2011.!%* This act, categorically denying the US the use of the airbase for conducting 
drone strikes, certainly qualifies as retraction of any consent for lethal international 
intervention by way of drones. As evinced in the Uganda case described above, 
consent may be retracted formally, or by way of a state’s behavior. In the specific 
case of Shamsi, the retraction of any consent extended was expressed by the 
Pakistani military reassuming direct control of the airbase — denying its use as a 
platform from which to conduct drone strikes. Considering, however, that inter- 
national law often takes into consideration a state’s actions when determining 
matters such as the grant of consent, such consent may also be retracted implicitly, 
such as when there is a change in leadership or in the de facto control over the 
territory of the state. In the case of consent for the use of Shamsi the request to 
vacate the airbase would, in this light, constitute a retraction of any consent — if 
extended — or a declaration on the Pakistani State’s part that such consent had 
never been accorded. Consent may also be based on the fulfillment of certain 
requirements,!*? such as providing prior notification of drone attacks; however, in 
the case of the drone program conducted within Pakistan it is unknown if such an 
agreement existed or whether or not the US would be willing to grant prior 
notification of such attacks given the time-sensitivity of such operations or the 
necessity of maintaining confidentiality. !3* Thus, in the specific instance of Shamsi, 
consent — if extended — was retracted by Pakistan taking control of the base itself; 
more broadly, however, the consent — if extended — for the lethal drone strikes has 
been retracted by the repeated declarations of the legislative and political entities 
of Pakistan, as well as by statements issued by the various stakeholders in the 
Pakistani context. 

Furthermore, regardless of the purported existence of consent in the case of the 
drone program conducted in Pakistan, the very nature of the acts themselves, 
extrajudicial killings and other grave violations of International Humanitarian Law, 
raises the question of whether or not it is even possible for Pakistan to give consent 
to such acts. As discussed above, violations of jus cogens norms cannot be justified 
by the existence of an international agreement purporting to allow for such. Recent 
data has cast light on the methodologies employed by the US in conducting its 
drone program in Pakistan; and the purported use of “double tap” and “signature” 
strikes — where a target is attacked should certain predetermined criteria be met — 
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could, arguably, constitute war crimes as per Heyns. Signature strikes are 
particularly troubling as the targeting criteria have yet to be disclosed officially by 
the US Government and include such factors as the presence of over a certain 
number of people!” and the presence of “males of military age.” Given the near- 
indiscriminate nature of such strikes due to their nebulous targeting criteria, it 1s 
simply not possible for Pakistan to even grant consent in the first instance as, under 
international law, states are barred from consenting to allow a foreign state to 
violate peremptory norms within the targeted state’s territory. 

Even should consent for the drone killings somehow have been legitimately 
granted, its retraction is, nonetheless, clear. Under the rubric of international law 
the only entity capable of legally binding a sovereign state is the state itself; in all 
respects the state is an autonomous legal entity and thus it alone is capable of 
granting — or retracting — consent for foreign intervention. The existence of 
any agreement extending the US consent to employ lethal force on Pakistani 
soil is, therefore, subservient to the inviolable sovereignty of the Pakistani State; 
the retraction of consent is a sovereign act, as is the extension of such consent, and 
should the Pakistani State withdraw consent for foreign intervention — which it 
has clearly demonstrated — such consent — if it did indeed exist — would immediately 
stand withdrawn. Therefore, given the premium international law places on 
sovereignty and the inviolability thereof, it is the norm to err towards maintaining 
sovereignty over its breach. In light of any agreements that may exist between the 
violating and the aggrieved state that would otherwise operate to allow for such 
intervention, should a dispute arise, precedence is extended then to the 


maintenance of sovereignty over its violation.'°° 


Resolving the contradiction between “secret agreements” 
and public statements 


Another point of debate is whether or not public consent is required for the grant 
of state consent!*’ or whether consent may instead be granted in secret. Given the 
opacity of the manner in which the US conducts its drone program in Pakistan, 
the lack of any official statement on the consent — if granted — to conduct drone 
strikes is unsurprising. Nonetheless, it is argued that consent may only legitimately 
be said to have been granted when internal documents or communications from 
the Pakistani Government that clarify a grant of consent — if such do, in fact, exist 
— become publicly available. Though a state may tacitly grant consent, such consent 
can still be retracted'** and in the Pakistani context it is clear from the protests 
issued by the Government, the various domestic legislative bodies, and the public 
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itself,!° among other Pakistani stakeholders — that consent, even if granted, has 
certainly since been revoked.'#? In his statements, the formal COAS, General 
Ashfaq Parvez Kayani stated that “there is no question of any agreement or 
understanding with the coalition forces whereby they are allowed to conduct 
operations on our side of the border.” 1! 

As touched upon above, the lease of the Shamsi Airbase to the UAE government 
and its subsequent sub-leasing by the UAE to the US — with or without Pakistan’s 
acquiescence thereto — for use in the latter’s drone program, also provides an 
excellent point of reference, illustrating the problematic nature of secret consent 
vis-a-vis the drone strikes targeting Pakistani civilians. As the particulars of the 
arrangement between the UAE and the US for the airbase’s use as a staging area 
for drones are not publicly available, this concealing of the state of affairs governing 
the scope and extent of the consent granted in the case of the use of Shamsi Airbase 
creates a significant dissonance between the conduction of the drone program — 
and the “consent” thereto if granted — from the airbase and the Pakistani State’s 
stance vis-à-vis drone strikes in general. 

Speaking more broadly, the argument posited by Hassan Bashir, that consent 
secretly accorded while publicly lying to the people, might not explicitly constitute 
a legal violation but is, instead, a violation of the doctrine of public trust. This 
doctrine originates out of the discourse surrounding political theory and can 
provide a basis for the subsequent argument that even should such consent be 
granted the political authority behind it is lacking, opening the legitimacy of such 
consent to critique. The mandate of the state — through its officers — is to represent 
the people both internationally as well as domestically. ‘The agenda of state officials 
is to operate as proxies effecting the will of the people of their nation and that, 
therefore, is the scope of their representation and the extent of their duties. Any 
actions taken beyond this mandate would undoubtedly be taken in contravention 
of their legal duties under the national legal regime as well as under international 
law. Consent extended in secret for foreign intrusion into the state, and the harm 
caused by such interventions, is beyond the legal capabilities of the state and its 
officers and would, therefore, constitute an illegality. Then “Chief Executive” of 
Pakistan, Pervez Musharraf, admitted to secretly granting consent to the US for 


targeting Pakistani civilians with lethally capable drones,'? and there have been 
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further rumblings, illustrated in a diplomatic cable revealed via Wikileaks, !43 
suggesting that this tacit consent was more widespread; nonetheless, such grant of 
consent was never made public until after the fact. Given the democratic deficit 
in this arrangement, it is clear, therefore, that such consent cannot be immune to 
the legal critique discussed above. Furthermore, given the constitutional protections 
— including the right to life enshrined in Article 9 of the Pakistani Constitution — 
in place, it is untenable for the Head of State to grant a foreign state the capacity 
to conduct unilateral lethal strikes against civilian targets. Musharraf’s secret 
agreements granting the US the right to unilaterally kill Pakistani civilians is a clear 
contravention of this constitutional duty and the consent extended by such an 
illegality cannot, therefore, be considered valid under domestic or international 
law. As expressed in a Writ Petition filed by a Pakistani law firm against the CIA’s 
Islamabad station chief, Jonathan Banks, “no government may reach a public, 
democratic decision on a particular policy . . . and then do precisely the opposite 
in secret ... [The] Gillani government [cannot] make a public commitment to 
the illegality of drone attacks, while secretly consorting with the United States to 
kill Pakistani citizens.” !** The Writ Petition states that “the Pakistani government 
may not give legal consent to the United States to fire drone missiles at Pakistani 
citizens without a public declaration of war, and a public invitation — neither of 
which conditions precedent exists in this case.”! 

Furthermore, all treaties and international agreements entered into by UN State 
parties are required to be registered with the UN secretariat and subsequently 
published, as per Article 102 of the UN Charter.'!° This article expressed what 
was contained in Article 18 of the Covenant of the League of Nations, i.e. that 
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“[e]very treaty or international engagement entered into hereafter by any Member 
of the League shall be forthwith registered with the Secretariat and shall as soon 
as possible be published by it. No such treaty or international engagement shall 
be binding until so registered.” 1# The principle, therefore, is that secret agreements 
entered into between member states lack legal value until they have been published 
and — more significantly — they have been made available in the public domain. 
This principle arose out of the widespread dissatisfaction with such secret agree- 
ments during World War One, making it difficult to argue for the veracity of secret 
grants of consent in the international legal context. “Secret agreements” between 
states, therefore, are legally questionable in the context of international law and 
even if such an agreement, granting the US the consent to conduct lethal drone 
strikes on civilian targets in Pakistan, existed it would suffer from a lack of legal 
value under established international law. 

Another argument has arisen amid the discourse on the legality of drone 
strikes conducted in a foreign territory, namely that, through its actions the 
aggrieved state has waived the lack of consent and the consequences of a breach 
of its sovereignty. As discussed above, such a waiver for the breach of sovereignty 
or the lack of consent for intervention may be extended both explicitly as well as 
implicitly — the latter as evinced by its actions as per international law. In light of 
this argument, therefore, it may further be argued that the sub-leasing of the Shamsi 
Airbase may constitute such a waiver of consent, if the Pakistani Government was 
indeed party to the sub-leasing arrangement. A waiver for consent to drone strikes 
so granted, therefore, excuses not only the US’s incursion into Pakistani territory 
but also excuses any of the consequences of such a breach of Pakistani sovereignty. 
That said, however, it is clear from Pakistan’s actions and its stance vis-à-vis the 
drone strikes, that no waiver of the breach of its sovereignty has been extended; 
as discussed above Pakistan has, on numerous occasions and through multiple 
avenues, decried the US’s drone program and, as per Whitman, any waiver — if 
granted — is thus superseded by the aggrieved state’s actions and, more particularly, 
by how its actions explicitly retract any hypothetical consent or waiver. 

While discussing the issues surrounding the grant of consent, it is critical to keep 
in mind the fact that, in discussing the use of Shamsi as a base of operations for 
drone strikes, one refrains from maintaining too myopic a focus. Though Shamsi 
represents a highly visible example of how consent — and its retraction — plays out 
vis-a-vis the US’s targeted killing program in Pakistan, it should not be taken to be 
the final word regarding the intersection of consent and the conduction of the drone 
program as a whole. Consent vis-à-vis the drone program — if such were indeed 
ever extended — has since been retracted by the overt actions of the various 
Pakistani stakeholders involved, and Shamsi Airbase merely represents one of those 
expressions of a retraction of consent. 
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Whether procedural consent was accorded 


The US has arguably managed — via several communications — to make the 
Pakistani Government agree to certain, legal points that are problematic in the 
broader context of consent and the valid grant thereof. In addition to specific 
interpretations of international law, the US possibly had Pakistan agree, on 
paper, on renditions of their actions — particularly in light of the drone program 
— as being compliant with the applicable international human rights law. The US 
also possibly had Pakistan agree to the application of certain bodies of law — such 
as international humanitarian law — which are not applicable to the specific 
context of anti-terrorism efforts in the latter country. 

The intent behind this possible exercise is to effect a favorable legal regime in 
Pakistan vis-à-vis the conduction of lethal drone strikes on Pakistani soil. It is, 
however, problematic to consider such as constituting valid consent: as a developing 
nation, one in which much of the jurisprudence is either informed by — or 
preserved from — the colonial period, Pakistan lacks the capacity and the institu- 
tional mechanisms to effectively examine not only the precise legal effects such 
perspectives on the applicable legal framework would have but also the broader, 
long-term ramifications that arise out of approaching the issue of domestic anti- 
terrorism efforts from such perspectives. With the US arguably dictating the 
applicable legal framework — and with Pakistan ill-equipped to either respond or 
grasp the potential fallout of agreeing to this dictation — Pakistan is possibly left in 
an incredibly difficult position, unable to respond effectively while refraining from 
reneging on these purported agreements, and often having to resort to extreme or 
ill-advised efforts in an attempt to rectify the situation. However, it remains to be 
seen whether or not this constitutes valid consent. Furthermore, in the Pakistani 
context vis-à-vis drone strikes it remains to be seen whether any extraneous factors 
had a bearing on the grant — if any — of consent to the strikes: issues such as a lack 
of ability to know what one is agreeing on, a lack of the ability to understand the 
ramifications thereof, the fact that the expression of consent might have been 
influenced by duress or coercion given the disparity of power between the two states 
and imperfections in the international legal framework, or particular state officials 
conceding to the grant of consent due to other extraneous factors. 

It has been argued that Pakistan has not done enough to establish its denial — 
or retraction — of consent to the US’s targeted strikes program. !48 The underlying 
reasoning for this argument is that Pakistan had at its disposal several means by 
which it could contest the conduction of the US’s targeted killing program should 
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it have chosen to do so. These means include — among others — approaching the 
ICJ or the UNGA or other UN bodies to have the US’s drone program be declared 
illegal or to involve the UNSC to bear pressure on the US from carrying out further 
attacks or to shoot down drones should they violate Pakistani airspace. First, 
such a line of reasoning comes across as victim-blaming, where the aggrieved state 
is blamed for not doing enough to fend off an act that manifestly is contrary to 
domestic and international law. Second, such arguments are naive to the 
geopolitical realities underlying the context within which these attacks are being 
carried out. Pakistan is a poor country, with a developing economy and is situated 
in a geopolitically fractious part of the world; it is not capable of adequately 
responding to US pressure should the latter bring its influence to bear and as such 
must instead walk the tightrope between effecting its and its citizens’ best interests 
and not precipitating a calamitous US response. Furthermore, given the time 
sensitivity with which the targeted killings were conducted, the scope of the area 
affected — keeping in mind the fact that a single drone can survey several hundred 


149 


miles!#9— and the number of strikes conducted,’ it is unfair to expect a developing 


state such as Pakistan to allocate adequate resources to fending off drone strikes 
while simultaneously meeting its own, domestic, security obligations. 
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Background 


Under the traditional view, human rights law applies only to times of peace and 
for the protection of a state’s own population against abuses committed by the 
state.! Historically, this corpus of law has been concerned primarily with “the 
organization of State power vis-a-vis the individual . . . it was only after the Second 
World War, as reaction against the excesses of the Axis forces, that human rights 
law became part of the body of public international law.”? Equally, under the 
conventional view, international humanitarian law (IHL) is the body of law that 
applies in times of armed conflict. IHL, however, is viewed as one of the 
oldest branches of public international law, with many authors arguing that 
it predates human rights law.’ Its modern developments can be credited to a 
number of prominent Swiss nationals who facilitated the conclusion of various 
accords governing the conduct of war, and such initiatives eventually led to the 
materialization of the Geneva Conventions (GC) of 1864, the Hague Convention 
No. HI of 1899, and finally the Geneva Conventions of 1949 and its two Additional 
Protocols of 1977.* 


1 P. Walsh, “Fighting for Human Rights: The Application of Human Rights Treaties to United 
States’ Military Operations,” Penn State International Law Review, 2009, Vol. 28, No. 45, p. 49; P. 
Knable, “The Relationship between International Humanitarian Law and International Human 
Rights Law in Situations of Armed Conflict,” The New Zealand Postgraduate Law e-Journal, 2005, 
Issue 4, p. 1. 

2 R. Kolb, “The Relationship between International Humanitarian Law and Human Rights Law: 
A Brief History of the 1948 Universal Declaration of Human Rights and the 1949 Geneva 
Conventions,” International Review of the Red Cross, 1998, No. 324, p. 1. 

3 T. Buergenthal et al., International Human Rights Law in a Nutshell, Racine: West, 2009, pp. 22-3. 

4 T. Buergenthal et al., op. cit., p. 23; Protocol Additional to the Geneva Conventions of 12 August 
1949, and relating to the Protection of Victims of International Armed Conflicts (adopted 8 June 
1977, entered into force 7 December 1979) 1125 UNTS 3 (Protocol I); Protocol Additional to 
the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non- 
International Armed Conflicts (adopted 8 June 1977, entered into force 7 December 1978) 1125 
UNTS 609 (Protocol II). 
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Historically these bodies of law have been kept separated for a variety of 
reasons,” one of which is the fact that the International Committee of the Red 
Cross (ICRC) wanted to preserve its autonomy and objectivity as a neutral, 
non-partisan body and to keep IHL separate from the political nature of the 
United Nations and its machinery, whose stated objective was to maintain inter- 
national peace and security. The UN however, did take ownership of the mandate 
to promote and safeguard human rights,° an occurrence that somewhat explains 
why the Universal Declaration of Human Rights, 1948, does not mention the 
protection of human rights in “international armed conflict” (IAC) and similarly 
why the protection of human rights was only marginally mentioned in the 1949 
Geneva Conventions.’ 

It is the traditional view that both these bodies of law protect human rights in 
different ways and under different circumstances. This assertion has, however, been 
challenged by some who cite the fact that human rights protections were historic- 
ally available during wartime situations on the basis of natural law justifications 
and theories of a “just war.”® While it is safe to assume that, generally speaking, 
human rights law affords greater substantive and procedural protections, at times 
the protections accorded through IHL are more comprehensive. Furthermore, 
the geographical scope of both these bodies of law is different and while human 
rights law affords certain protections to all individuals, IHL differentiates 
between individuals who possess different legal statuses and who perform different 
functions, with corresponding degrees of protection and privileges accorded. ‘Thus, 
IHL, operatively, distinguishes between combatants and civilians, between military 
and religious or medical personnel, etc. 

IHL has traditionally been confined to the regulation of the “conduct [of] 
parties in armed conflict”;? its operation is thus not constrained by state boundaries, 
though the nature of the conflict determines which sub-body within IHL would 
be applicable in a given context. International human rights law (IHRL), on the 
other hand, has traditionally been seen as applicable in times of peace, throughout 


5 These include the different historical trajectories that the two bodies of law developed in, the fact 
that the UN wanted to “exclude all discussion of the law of war from their work,” traditional 
separation between human rights law and the rules governing jus in bello, and the fact that human 
rights standards are too strict in the event of an armed conflict — where collateral damage is 
sometimes inevitable. 

6 R. Kolb, op. cit., p. 2. 

Ibid. 

8 Bluntschli has stated 
are to be recognized in times of war as in peace-time’. Furthermore, the 1907 Hague Convention 
on Land Warfare refers to the parties to the treaty as ‘[a]nimated by the desire to serve, even in 


NI 


ecc 


on the contrary, we recognize that there are natural human rights that 


this extreme case, the interest of humanity’ ” (H. Heintze, “On the Relationship between Human 
Rights Law Protection and International Humanitarian Law,” International Review of the Red Cross, 
2004, Vol. 86, p. 790. 

9 C. Droege, “The Interplay between International Humanitarian Law and International 
Human Rights Law in Situations of Armed Conflict,” Israel Law Review, 2007, Vol. 40, No. 2, 
p. 310. 
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a particular state’s territory but lacking extraterritorial effect. Furthermore, while 
)!0 and state 
actors to respect this body of law and to recognize violations thereof, IHRL applies 


IHL places obligations upon both non-state (belligerent, insurgents, etc. 


only to states and not non-state actors and hence only creates legal obligations upon 
states. !! 

All such distinctions and classifications do not hold anymore. It is now apparent 
from treaty and customary international law, state practice, the jurisprudence of 
international courts, and decisions of relevant regional and international bodies 
that IHRL and IHL are not mutually exclusive but apply concurrently and com- 
plementarily; and the times of applicability, the geographical scope, and which 
individuals are accorded protection under these bodies of law has also evolved. !? 
Ambiguity, however, remains as to which body of law prevails where there is a 
manifest conflict between the two. In this regard therefore, the various approaches 
and theories posited will be discussed further.!* 


Mutual application of IHRL and IHL 


It is now firmly established that both bodies of law apply concurrently; this 1s 
apparent from numerous UNSC resolutions, General Assembly (GA) resolutions, 
seminal ICJ judgments, and customary international law. Furthermore, human 
rights and IHL treaties have, as time has progressed, increasingly reviewed rights 
falling outside their general historical ambit and traditional scope and are 
employing text and terminology from each other, indicating the acceptance of the 
applicability of one corpus in the other’s respective domain.!* This phenomenon 
was observable even during the foundational period of the UN; for instance, the 
UDHR influenced the language of the Geneva Conventions. Similarly, certain 


10 ICRC, Chapter 14: International Humanitarian Law and Human Rights, p. 345; Bankovic v. 
Belgium App no 52207/99 (ECtHR, 12 December 2001); Commission on Human Rights, 
“Declaration of Minimum Humanitarian Standards,” reprinted in Report of the Sub-Commission 
on Prevention of Discrimination and Protection of Minorities on its forty-sixth Session (31 January 
1995) UN Doc E/CN.4/1995/116, paras. 59-64. 

11 The IHL regime, with its ability to hold individuals responsible, can be used to supplement the 
state-centric IHRL framework. 

12 “Distinctions between human rights and humanitarian law include the subject of obligations, 
the institutions competent to determine violations, the period of application, the scope of bene- 
ficiates, the locus of application, the range of rights protection, and the sources of obligations” 
(J. Cerone, “Jurisdiction and Power: The Intersection of Human Rights Law and the Law of 
Non-International Armed Conflict in an Extraterritorial Context,” Israel Law Review, 2007, 
Vol. 40, No. 2, p. 75. 

13 Infra, n 23. 

14 The 1977 Additional Protocols of the Geneva Conventions bear obvious resemblance to human 
rights treaties (P. Knable, op. cit., p. 2); “Common Article 3 of the Geneva Convention of 
1949, various provisions of the most recent Protocols mirror the principles underlying 
modern international human rights instruments ... the derogation clauses of the principal 
international human rights treaties incorporate by reference to the humanitarian law treaties 
and obligations of the state parties thereto” (T. Buergenthal et al., op. cit., p. 24). 
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provisions of the 1977 Additional Protocols of the Geneva Conventions resemble 
those of HR treaties, such as the International Covenant on Civil and Political 
Rights (IGCCPR).'° 

Relevant human rights bodies, such as the Human Rights Committee (HRC) 
of the ICCPR, have also categorically confirmed this through the cases and 
general comments it has issued.!° This phenomenon raises a problem of sorts as 
Human Rights (HR) bodies have begun to make assessments about the applicability 
of IHL when they might not have the capacity or authority to make such 
determinations. The HRC, for instance, has employed IHL to interpret certain 
rights, such as the rights of children in conflict, and to supplement HR rules with 
regards to their application during periods of conflict. It is important to note 


however, that while HR norms apply in an IHL context, in the absence of an armed 


t.17 


conflict IHL cannot correspondingly apply in an HR context.’’ Furthermore, 


certain absolute prohibitions under IHRL, such as torture, are equally prohibited 
under IHL in armed conflict and such prohibitions have been codified, such as 
through Common Article 3 of the Geneva Conventions. 

There are, however, many grey areas, where IHRL and IHL intersect. Realizing 
such areas of overlap exist has thus led to meaningful initiatives such as the draft- 
ing of the Turku Declaration'® to address such grey areas so that IHL and HR can 
adequately complement one another to ensure certain minimum humani- 
tarian standards.'9 The ICRC has also recently published a special edition of the 


15 P. Knable, op. cit., p. 2. 

16 The HRC General Comment states that the “Covenant [ICCPR] applies also in situations of 
armed conflict to which the rules of international humanitarian law are applicable. While, in 
respect of certain Covenant rights, more specific rules of international humanitarian law may be 
specially relevant for the purposes of the interpretation of Covenant rights, both spheres of law 
are complementary, not mutually exclusive” (UN Human Rights Council, “General Comment 
31” (26 May 2004) UN Doc CCPR/C/21/Rev.1/Add.13, para. 11. 

17 “1. This Protocol shall be applied without any adverse distinction founded on race, colour, sex, 
language, religion or belief, political or other opinion, national or social origin, wealth, birth or 
other status, or on any other similar criteria (hereinafter referred to as ‘adverse distinction’) to 
all persons affected by an armed conflict as defined in Article 1. 2. At the end of the armed conflict, 
all the persons who have been deprived of their liberty or whose liberty has been restricted for 
reasons related to such conflict, as well as those deprived of their liberty or whose liberty is 
restricted after the conflict for the same reasons, shall enjoy the protection of Articles 5 and 6 
until the end of such deprivation or restriction of liberty” (Protocol II, n 4, Common Art. 2). 

18 The Turku Declaration intends to provide “minimum humanitarian standards,” one standard 
that applies both to armed conflict and peacetime. These standards provide substantive legal 
protections, which include the right to life, the presumption of innocence, the availability of an 
effective remedy, the freedom from unlawful detention, the prohibition against self-incrimination, 
and safeguards against detention — only when reasonable and in recognized places — and the 
displacement of population only when strictly necessary (Commission on Human Rights, 
“Declaration of Minimum Humanitarian Standards,” reprinted in Report of the Sub-Commission 
on Prevention of Discrimination and Protection of Minorities on its forty-sixth Session (31 January 
1995) UN Doc E/CN.4/1995/116). 

19 H. Heintze, op. cit., p. 791; Commission on Human Rights, n 18. 
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Review on the convergence of IHL and IHRL;”° in this context, therefore, it has 
been argued that international law is moving towards one body of law with 
separate institutional umbrellas.”! 

There are many instances where IHRL complements and fills in the gaps within 
the IHL framework and vice versa. For instance, IHRL on the issue of 
disappearances as a form of a grave violation is underdeveloped, whereas the IHL 
corpus on disappearances is well developed against such abuses. Under the Geneva 
Convention HI and IV, the occupying power in a conflict situation is under a duty 
to provide information about all individuals detained, including notifications of 
those who have died and the causes of their deaths. Additionally, the occupying 
power is under an obligation to search for those individuals whose fate 1s 
unknown.” In such areas, therefore, where the body of IHRL might be lacking, 
IHL norms can provide substantiation and greatly supplement IHRL protections. 

The Marten Clause, accepted as a cardinal part of treaty and customary law, also 
refutes the argument that IHL — as lex specials — enjoys absolute supremacy over 
THRL in an armed conflict situation; the Clause has been found to state that IHL 
“cannot be regarded as the final regulation of protection for human beings, but 
can be supplemented with human rights law protection.”?? 

Numerous provisions of foundational IHL treaties, many of which are considered 
part of customary international law, also indicate the jomt applicability of 
IHRL and IHL regimes. Article 72 of the 1977 Additional Protocol I to the 
Geneva Conventions states that “[t]he provisions of this Section are additional 
to the rules concerning humanitarian protection of civilians and civilian objects 
in the power of a Party to the conflict contained in the Fourth Convention, 
particularly Parts I and HI thereof, as well as to other applicable rules of 
international law relating to the protection of fundamental human rights during 
international armed conflict.” 

IHRL compliance reporting and its associated procedures are well developed 
within an institutional framework; these mechanisms are, however, virtually 


20 H. Heintze, op. cit., 794. 

21 Ibid., pp. 793—4. 

22 Ibid., p. 795. 

23 Ibid., p. 797. Traditional theories of international law classify IHRL as the more general body 
of law, i.e. lex generalis, and IHL as outlining more specific laws, i.e. lex specialis. The lex specialis 
approach to IHL posits that in situations where both IHL and HR are applicable “contradictory 
provisions should be regulated according to the principle of lex specialis. As international 
humanitarian law was specially designed to be applied in armed conflicts it represents the specific 
law that should prevail over certain other general rules.” Protections under IHL do not posit a 
hierarchy of rights between political and socio-economic rights. This lack of hierarchy, if used 
to supplement IHRL, can result in wider protections being accorded to citizens and more 
specifically victims of drone strikes. The approach where IHL supersedes HR in situations of 
armed conflict is no longer tenable in light of evolving opinion and practices of international 
bodies, such as the HRC (A. Orakhelashvili, “Interaction between Humanitarian Law and Human 
Rights in Armed Conflicts,” The European Journal of International Law, 2008, Vol. 19, No. 1). 
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non-existent under the IHL paradigm. It is reasonable to speculate that in the not 
too distant future IHL compliance reporting can, to a great extent, be achieved 
when states are complying with their IHRL reporting requirements. The THRL 
institutional framework can, therefore, effectively be utilized to supplement IHL 
compliance while also promoting transparency and accountability of all involved 
actors. While the exact dynamics of how such an institutional arrangement could 
work needs to be fleshed out — for instance, whether applicable treaties need to be 
interpreted broadly or determining the capacity of UN HR treaty- and chartered- 
based bodies to interpret IHL — it is not an impossible task and one that could, 
potentially, culminate in a greatly enhanced human security regime applicable in 
all situations, whether in peacetime or conflict.** 

Conversely, as discussed earlier, as IHL — unlike IHRL — applies to both state 
and non-state actors alike, it can provide levels of protection for individuals and 
communities in novel ways. Furthermore, the preamble of Additional Protocol II 
confirms that IHRL is applicable even in a “non-international armed conflict” 
(NIAC), with paragraph 2% highlighting the basic protection offered to individuals 
by human rights conventions, and paragraph 3% stressing “the need to ensure a 
better protection for the victims of those [in internal] armed conflicts.”?’ 

It is clear, therefore, that not only do IHL and IHRL apply concurrently 
under established international law, but that it is also important that such 
complementarity is further strengthened under international law to accord 
better protections. For example, as the International Covenant on Economic, 
Social and Cultural Rights ICESCR)*® offers more detailed provisions with 
regards to the right to health as evinced from Articles 7, 10, and 12 of the 
ICESCR, such laws should be used to supplement the corresponding right to health 
and ensuing state obligations under Article 55 of Geneva Convention IV. Similarly, 
state obligations regarding missing people are extremely basic and are insuffi- 
cient in an IHRL framework; therefore GC II and IV, which offer more extensive 
rights in this regard, can be utilized to effectively reinforce human rights 
protections.” The fact that IHRL is increasingly used to scrutinize actions of states 


24 See discussion in H. Heintze, op. cit., pp. 798-9. 

25 “Recalling, furthermore that international instruments relating to human rights offer a basic 
protection to the human person” (Protocol I, n 4, Preamble, para. 2). 

26 As per the official commentary of the Additional Protocols (n 4), “The human rights treaties 
provide that some rights may be suspended ‘in time of public emergency which threatens the life 
of the nation,’ i.e., when there is serious strife or conflict, and then only insofar as is strictly required 
by the exigencies of the situation. However, the provisions made in this respect do not allow for 
derogation from so-called fundamental rights protecting the human person, which guarantee 
respect for the physical and mental integrity of the person. This irreducible core of human rights, 
also known as ‘non-derogable rights’, corresponds to the lowest level of protection which can be 
claimed by anyone at any time.” 

27 P. Knable, op. cit., pp. 18-19. 

28 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, 
entered into force 3 January 1976) 993 UNTS 3 (ICESCR). 

29 P. Knable, op. cit., p. 26 
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during times of armed conflict adds “another weapon in the arsenal to pressurize 


recalcitrant States to comply with humanitarian law.” 


International Court of Justice jurisprudence 


In the advisory opinion on the Israeli Wall case,*! the Court held that human 
rights treaties: the IGCPR, ICESCR, and the CRG, all were applicable on Israel 
in relation to its occupation of the Palestinian territories.*? In its decision the Court 
held “that the International Covenant on Civil and Political Rights is applicable 
in respect of acts done by a State in the exercise of its jurisdiction outside its own 
territory.”°? The Court, however, found that the applicability of the ICESCR 
overseas required territorial control and occupation on the area of application 
respectively. With regards to the applicability of HR with IHL and what has been 
interpreted as the interconnectivity between the doctrine of lex specialis and lex generali 
the Court stated that 


some rights may be exclusively matters of [IHL]; others may be exclusively 
matters of [[HRL]; yet others may be matters of both these branches of 
international law. In order to answer the question put to it, the Court will 
have to take into consideration both these branches of international law, 
namely Human Rights law and, as lex specialis, international humanitarian 
law.*# 


The determination of lex specialis and generali cannot be made in a vacuum: 


no rule can be determined as general or special in the abstract, without regard 
to the situation in which its application is sought. Thus, a rule may be 
applicable as general law in some respect while it may appear as a particular 
rule in other respects.°° 


In the Nuclear Weapons advisory opinion, the Court dealt with the issue of the 
application of human rights law in an armed conflict — specifically the applica- 
tion of the IGCPR and its Article 6, which states that “no one shall be arbitrarily 
deprived of life.” The Court explicitly answered this question in the affirmative, 


30 C. Byron, “A Blurring of the Boundaries: The Application of International Humanitarian Law 
by Human Rights Bodies,” Virginia Journal of International Law, 2007, Vol. 47, p. 23. 

31 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territary (Advisory Opinion) 
[2004] ICT Rep 136. Available online www. icj-cij.org/docket/files/131/1671.pdf (accessed 27 
December 2013). 

32 J. Cerone, op. cit., p. 25. 

33 Legal Consequences of the Construction of a Wall, n 31, para. 111. 

34 P. Knable, op. cit., p. 19; Legal Consequences of the Construction of a Wall, n 31, para. 106. 

35 P. Knable, op. cit., p. 22. 
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stating that the treaty “does not cease in times of war, except by operation of 
Article 4°° of the [ICCPR].’*” However, the Court also stated that 


the right not arbitrarily to be deprived of one’s life applies also in hostilities. 
The test of what constitutes an arbitrary deprivation of life, however, then 
must be determined by the applicable lex specialis, namely, the law applicable 
in armed conflict. Thus, whether a particular loss of life, through the use of 
a certain weapon in warfare is to be considered an arbitrary deprivation of 
life contrary to Article 6 of the [IGCPR], can only be decided by reference 
to the law applicable in armed conflict and not deduced from the terms of the 


[ICCPR] itself.%° 


Thus, while explicitly finding for the applicability of IHRL in armed conflict, 
the Court treated the matter as lex general, while at the same time reverting to jus 
in bello — the lex specialis — for determining violations of IHL. The general nature 
of this declaration of the Court has raised debate on the contours of the nexus 
between both bodies of law: that whether IHL as lex specialis complements HR law, 
filling gaps or details within IHRL, or whether it displaces this body of law 
completely within a conflict zone. The former rendition is more persuasive and 
legally sound as it reinforces the object and purpose of human rights law, its bill 
of rights — which includes the IGCPR and other specialized foundational human 
rights treaties — and does not challenge the basic precept of IHRL that the 
protection of human rights by definition is available at all times. 

This point is supplemented by the fact that John Dugard, the UN Special 
Rapporteur on Human Rights in the occupied Palestinian territories, has reinforced 
the complementarity between these two corpuses of law by highlighting how 
Article 51 of Additional Protocol I, which relates to avoiding civilian casualties 


36 “In time of public emergency which threatens the life of the nation and the existence of which 
is officially proclaimed, the States Parties to the present Covenant may take measures derogating 
from their obligations under the present Covenant to the extent strictly required by the exigencies 
of the situation, provided that such measures are not inconsistent with their other obligations 
under international law and do not involve discrimination solely on the ground of race, colour, 
sex, language, religion or social origin. No derogation from articles 6, 7, 8 (paragraphs 1 and 2), 
11, 15, 16 and 18 may be made under this provision” (International Covenant on Civil and 
Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999 UNTS 171 
(IGCPR) Art. 4(1)). 

37 Itis imperative to note that while derogations on emergency are possible under IHRL, that is 
not a possibility under IHL as the application of humanitarian law is precisely meant for such 
emergency situations. IHL protects basic rights that cannot be suspended even in times of 
emergency (A. Orakhelashvili, op. cit., p. 165); under Art. 4 of the ICCPR, non-derogable rights 
— rights which cannot be suspended even in times of emergency — are identified as: the right to 
life (Art. 6); right against torture and cruel and inhumane punishment (Art. 7); right against slavery 
(Art. 8); right against unreasonable detention (Art. 11); right against retrospective punishment 
(Art. 15); right for recognition under law (Art. 16); and right to freedom of thought, conscience 
and religion (Art. 18). 

38 A. Orakhelashvili, op. cit., p. 169; [1996] ICJ Rep 226, at 240. 
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by distinguishing military targets in armed conflict, clarifies Article 6 of the 
ICCPR. Going a step further, the Inter-American Court of Human Rights 
(IACtHR) in the Las Palmeras case refused to apply Common Article 3 of the 
Geneva Convention when assessing the violation of right to life under Article 4 
of this Convention. The decision by the Court can be understood to hold that in 
certain circumstances, when human rights law is itself self-sufficient to address a 
violation, it is unnecessary to invoke IHL to complement HR law.°? The European 
Court of Human Rights (ECtHR) has also applied IHL and IHRL in tandem, for 
instance in the case of Lssayevya, Yusupova and Bazayeva v. Russia when violations under 
Article 2 of the European Convention on Human Rights (ECHR) were found to 
have occurred in reference to the principles of IHL. It was held that while the 
Additional Protocol I of 1977 “did not apply to this internal conflict, the European 
Court’s response comes close to the application of its principles by analogy.”"! 

Significantly, in the 2005 contentious case of the Democratic Republic of Congo (DRC) 
v. Uganda the ICJ found human rights treaties applicable and violated in an armed 
conflict. In affirming the Wall opinion the Court “concluded that both branches 
of international law, namely international Human Rights law and international 
Humanitarian Law, would have to be taken into consideration” in respect of acts 
done by a State in the exercise of its jurisdiction outside its own territory.” The 
Court found that the IGCPR, African Charter on Human and People’s Rights 
(ACHPR), CRC, and the Optional Protocol on the involvement of children in 
armed conflict were all applicable and had been violated by Uganda.® 

In line with the general debate over the relationship between IHL and IHRL, 
academics have posited several different models. The displacement model, for 
instance, works under the assumption that IHRL and HR are mutually exclusive. 
In peacetime IHRL applies, and if an armed conflict does exist the only body of 
law applicable is the {ex specialis and the putatively separate body of IHL in the 
conflict zone. Thus, the only step in determining the appropriate body of law in 
the displacement model is to determine the existence and define the area of an 
armed conflict. While this model has the advantage of simplicity in clarifying which 
body of law is applicable to particular situations, it is found that the displacement 
of IHRL means that pre-existing IHRL bodies which are responsible for overseeing 
governments’ implementation of IHRL compliance laws would no longer be 


39 A. Orakhelashvili, op. cit., p. 169. 

40 Isayeva, Yusupova and Bazayeva v. Russia App nos 57947/00 and 57949/00 (ECtHR, 24 February 
2005), paras. 155-160. 

41 A. Orakhelashvili, op. cit., p.173. 

42 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda) (Judgment) [2005] 
ICJ Rep 168. Available online www.icj-cij.org/docket/files/116/10455.pdf (accessed 29 
November 2013), para. 216. 

43 “Uganda is internationally responsible for violations of international human rights law and 
international humanitarian law committed by the UPDF and by its members in the territory of 
the DRC and for failing to comply with obligations as an occupying power in Ituri in respect of 
violations of international human rights law and international humanitarian law in the occupied 
territory” (Armed Activities on the Territory of the Congo, n 42, para. 216). 
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obliged to do so in situations where both bodies of law are applicable. This, then, 
is where the need to meld IHL and HRL arises, accounted for under the 
Complementarity Model, which treats both bodies of law as complementing each 
other for protecting human life and dignity holistically.” 

The Complementarity Model is reinforced through the Vienna Convention on 
the Law of Treaties (VCLT) and effectively argues that IHL should be used to 
inform the interpretation of HR law — for example in determining what constitutes 
an arbitrary deprivation of life. This perspective is fully supported by the ICJ’s 
Wall case, which determined that IHRL does not cease to apply in an IHL context 
when the protection of human rights are concerned.*® The Complementarity 
Model does not, however, account for the instances where these two bodies of law 
may not be resolved through complementary interpretations. This is significant as 
it is not always possible to reconcile conflicts between these two corpuses of law, 
as demonstrated by the difference in treatment of persons captured during armed 
conflict under both IHL and IHRL. Furthermore, trying to interpret one body of 
law as fully complementing the other may — at times — compromise the tenets 
of either and/or both bodies of law, undermining the high value placed initially 
on both regimes. 

The Conflict Resolution Model fully acknowledges that there are irreconcilable 
differences between IHL and IHRL, and posits that a decision-maker should select 
one of three different legal rules to resolve such conflicts. The first rule is the event- 
specific displacement rule: rather than looking at the armed conflict as a whole (as 
under the displacement model), this rule examines a specific event to see if there 
is any conflict between IHL and IHRL in that particular instance. If there is no 
conflict, both bodies of law apply concurrently; however, if a conflict between the 
two does arise, IHL would be treated as the lex specialis and would displace IHRL 
for this particular instance. The reverse event-specific displacement rule is the 
mirror image of event-specific rule — in a specific instance if there is no conflict 
and both bodies of law apply; if there is a conflict, then the conflict is resolved in 
favor of IHRL. The specificity rule looks at which body of law is more applicable 
to the situation at hand, and in the event of a conflict will apply whichever regime 
is more pertinent to that situation. This is in contrast to the other two rules that 
look at the situation by reference to an existing body of law and, it is argued, is a 
better model in comparison to the others as it allows a complementary application 


44 S. Darcy, “War on Terror Symposium: Human Rights Protection during the “War on Terror’: 
Two Steps Back, One Step Forward,” Minnesota Journal of International Law, 2007, Vol. 16, p. 353. 

45 Jakob Kellenberger, President ICRC: “The common underlying purpose of international 
humanitarian and international human rights law is the protection of the life, health and 
dignity of human beings” (J. Kellenberger, Address on the 27th Annual Round Table on 
Current Problems of International Humanitarian Law, 4th September 2007. Available online 
www.icrc.org/eng/assets/files/other/irrc_851_kellenberger.pdf (accessed 26 December 2013), 
p. 646). 

46 Also supported by UNHRG, in General Comment 29, which does not consider IHRL and IHL 
to be mutually exclusive. 
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of both bodies of law while realizing that as events change, so will the law most 
pertinent thereto. 


Security Council resolutions 


The UNSC has demonstrated, through multiple resolutions, that IHRL and IHL 
can coexist within the context of a UN-sanctioned armed conflict. For example, 
speaking with reference to the former Yugoslavia, UNSCR 1031*” strongly called 
for states to secure IHRL while simultaneously complying with the prevalent IHL 
regime. UNSCR 1034 went further in this regard by placing human rights and 
IHL at parity with one another.*® Traditionally, from the lex specialis perspec- 
tive, one law takes precedence over the other, but in this case, the resolutions 
required military operations to abide by both IHL and HR contemporaneously. 
Similarly, in Afghanistan there have been a number of resolutions passed by the 
UNSC (1378, 1381, and 1589)" that have urged for the adherence to both IHL 
and IHRL in the context of an armed conflict. UNSCR1483 (2003)? 


lays down the basic principles for the occupation and reconstruction of Iraq, 
requiring all “involved” to fulfill their obligations under international law, 
especially those according to the Geneva Conventions (para. 5), and requests 
the Security-General’s Special Reservations for Iraq to work for the promotion 
of human rights protection (para. 8g).°! 


Similarly, UNSCR 1589 states that “[full] respect for human rights and 
humanitarian law [must be given] throughout Afghanistan.” The UNSC further 
called upon all member states in Iraq to follow IHL while promoting the protection 
of IHRL (UNSCR 1546, UNSCR 1723).°? All these rulings demonstrate the 
necessity of applying human rights norms in an armed conflict situation. As a 
permanent member of the UNSC, the US has the power to veto any proposed 
resolution but has refrained from doing so, indicating a tacit approval of the 
applicability of IHRL in armed conflict. Resolution 1674°° unequivocally 
condemns the “violations of international humanitarian and human rights law in 
situations of armed conflict” and deems these violations — both in international 
humanitarian as well as in human rights law — as “a threat to international peace 


and security.”°* 


47 UNSC Res 1031 (15 December 1995) UN Doc S/RES/1031. 

48 UNSC Res 1034 (21 December 1995) UN Doc S/RES/1034. 
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More recently, the Security Council reiterated its mutual application approach 
in Resolution 2071 (2012), which calls upon armed groups to uphold both IHL 
as well as HR law. 


General Assembly 


The General Assembly (GA) has, on multiple occasions, held the equal applicability 
of HR and IHL through its resolutions. In 1968 the UN strongly recognized the 
mutual applicability of both bodies of law in an armed conflict when the 
International Conference on Human Rights in Tehran adopted a resolution titled 
“Human Rights in Armed conflict.” This was followed by GA Resolution XXIII 
“Respect for Human Rights in Armed Conflict,” promulgated later in the same 
year, which mandated the Secretary General to issue a report on how to improve 
HR protections in armed conflict.*’ In 1970 the GA adopted a similar resolution*® 
that retained the name and maintained the same viewpoint.” It is clear, therefore, 
that the GA has retained and not diverted from its view that HR norms apply 
within the context of an armed conflict.” 

Even earlier, freshly after its creation, the GA cautioned the USSR on its HR 
obligations when the latter occupied Hungary in 1956°! and issued similar 
directives to Israel during the Six-Day War in 1967” by stating that “essential and 


inalienable human rights should be respected during the vicissitudes of war.” 


US Military codes 


Even though the US Government does not officially condone the application of 


IHRL extraterritorially or in an armed conflict, it is nonetheless interesting to note 


that US military codes encourage the application of human rights norms overseas.** 


To cite an example, the US JAG Operational Law Handbook provides that 
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Department of Defense’s Joint Publication-1 (‘JP-1’)] discusses the application of international 
human rights law to joint military operations . . . the Department of Defense Directives ((DODD’) 


and Army Field Manuals (‘FM’) have developed a new doctrine to recognize the increased use 
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customary international HR are applicable to US armed forces regardless of where 
they conduct their operations — including operations conducted overseas.” 


Extraterritorial application of core human rights 
treaties and customary international human rights law 
in armed conflict or otherwise 


Both the Security Council and the General Assembly have affirmed that obligations 
arising under IHRL treaties are applicable beyond a state’s territory. While 
sanctioning the use of force, the UNSC has stressed the respect for, and the 
enforceability of, HR law during such operations. The ICJ, however, requires 
different levels of control over foreign territory in order to affect the applicability 
of different human rights treaties. For instance, such a distinction was made by 
the ICJ in the Wall case between the ICCPR and ICESCR, where the application 
of the ICESCR®’ was made contingent on far higher levels of territorial control.” 
However, the ICJ, in the case of DRC'v. Uganda, applied the standard of “acts done 
by a State in the exercise of its jurisdiction outside of its own territory”®? to all 
HR conventions applicable to Uganda including the ICCPR, CRC, and the 
African Charter on Human and Peoples’ Rights (the ACHPR). It is important to 
note that the CRC and ACHPR encompass socio-economic rights, much like the 


of the US military to create, rebuild, and stabilize foreign governments . . . [The US Army and 
Marine Corps Counterinsurgency Manual] demonstrates that protecting fundamental human 
rights is important in any counterinsurgency operation ... [the US Army Judge Advocate 
General’s (‘JAG’) Corps manual] looks to the ICCPR as potentially applicable during military 
operations” (P. Walsh, op. cit., pp. 69-75). 
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ICESCR, thus opening up the possibility of some rights of a social or economic 
nature to be applicable within the context of an armed conflict. Nevertheless, it is 
unclear to what extent under the Uganda case countries can be held extraterritorially 
accountable for violations of socio-economic rights that have been directly impacted 
due to their involvement in an armed conflict. 

It is well established that IHRL is applicable on a state’s own territory and 
IHRL’s protections are available for all those affected, even if such persons are 
not citizens; furthermore, such protections are extended not only in an IAC but 
also a NIAC” as explicitly confirmed by the HRC.’! The HRG, in its general 
comments on the state of emergency, has stated that Article 4(1) derogations 
of the IGCPR cannot be made inconsistent with other “obligations under inter- 
national law,”’* which, of course, also includes IHL.”? Furthermore, the HRC 
recently stated that “[w]hen faced with situations of armed conflicts, both external 
and internal, which affect States Parties to the Covenant, the Committee will 
necessarily examine whether the Parties are complying with all their obligations 
under the Covenant.”’! The HRC has especially highlighted the protection of 
children in armed conflicts,” such as: they are not to be used as shields and 
requirements related to their recruitment. The HRC has also used “humanitarian 
law in order to assist in the interpretation of Covenant rights in one of its most 
recent General Comments [No. 31].”7° 

The application of other HR treaties, such as the IGESCR and CRG, has also 
been confirmed within one state’s own territory in addition to the applicability of 
customary HR norms and jus cogens in an armed conflict.” An issue, however, is 
to determine what level of geographical control is required in the case of the 
extraterritorial application of these other seminal HR treaties as well as customary 
human rights law; or whether the application of such law is dependent upon the 
nature of the rights under customary law or the specific treaty regime. Another 
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question is in the case of a treaty, if the scope of extraterritorial jurisdiction is 
classified differently under different treaties. 

While the requirements for the extraterritorial application of customary human 
rights law are the same for all states,’ most HR treaties do touch on the particular 
circumstances in which they would be applicable upon a state party.’? Furthermore, 
the pertinent limitations and geographical scope have been elucidated by the 
relevant treaty bodies; for instance, the level of control required by a state to be 
accountable when acting extraterritorially and impacting aliens abroad. In this 
regard, international courts such as the ICJ have played a pivotal role in deriving 
the legal standards for concepts such as control, authority, and jurisdiction in 
assessing the applicability of the pertinent law relative to the diverse range of human 
rights presented. 

Courts have determined that lower levels of control or authority are required 
for the applicability of civil and political rights in comparison to the applicability 
of social, economic, and cultural rights. For instance, even though the Court in 
the Wall case® found the ICESCR applicable to Israel in relation to its occupation 
of Palestinian territories, the Court held that in relation to such rights the level of 
control required is both extensive and long term, not just involving a transient 
armed conflict,®! and such level of control was found to exist in relation to Israel’s 
occupation.®? 

Similarly, regional interstate bodies and their respective courts — like the ECJ 
and the IACtHR — have extrapolated standards for the applicability of HR 
obligations extraterritorially. While the approach of the ECJ has, broadly speaking, 
been conservative, the standard continues to evolve as witnessed in recent 
judgments. The approach of the IACtHR has, however, been more liberal with 
its standard being quite expansive in scope for invoking human rights’ obligations 
and, in turn, recognizing violations. A brief discussion of the various standards 
devised follows. 


78 T. Meron, op. cit., p. 81. 

79 Jus cogens are those rights “most crucial to the protection of human dignity and of universally 
accepted values of humanity,” these have been identified as “genocide or the slave trade; the 
murder or causing the disappearance of individuals; torture or other cruel, inhumane, or 
degrading treatment of punishment; prolonged arbitrary detention; systematic racial 
discrimination; a consistent pattern of gross violations of internationally recognized human rights.” 
Furthermore, the “core of a number of the due process guarantees stated in Article 14 of the 
Covenant have a strong claim to customary law status” (T. Meron, op. cit., pp. 94-6). 

80 Legal Consequences of the Construction of a Wall, n 31. 

81 Ibid., para. 112. 

82 “The two places where this topic is raised questions Israel’s use of SC Res 1368 (2001) and 1373 
(2001) which cover self-defense in armed attacks by another State. Meanwhile, these attacks 
originate from territory under Israel’s control. The threat originates from within the area it 
controls, where it has built the Wall and justifies its need there because of said threat. But by 
being able to construct the Wall there, Israel acknowledges (my word, not theirs) it’s control over 
the area and cannot invoke the Resolutions” (Legal Consequences of the Construction of a Wall, n 31, 
paras. 138-141). 


124 Drones and compliance with human rights law 


ICJ’s standard for extraterritorial application of human 
rights treaty and customary law obligations 


As has been clearly enumerated above the ICJ, in the Wall case, stated that the 
objective and purpose of the ICCPR implied that states are bound to comply with 
and apply such treaties extraterritorially,®’ similarly holding*! with respect to the 
ICESCR, CROC, and CEDAW.® 

Some regional bodies have applied HRL extraterritorially more aggressively 
than the ICJ. The Inter-American Court on Human Rights has been one of the 
most progressive regional bodies in its broad interpretation of the applicability of 
HRL. In the case of Coard v. United States, regarding extraterritoriality, the Court 
found that “[g]iven that individual rights inhere simply by virtue of a person’s 
humanity, each American State is obliged to uphold the protected rights of any 
person subject to its jurisdiction.”°° 

Principles embodied in IHRL treaties can also become customary international 
law if they fulfill the two-pronged criteria: consistent state practice, and the 
understanding held by states that the practice at issue is obligatory due to the 
existence of a rule requiring it — opinion juris.®” Once these criteria are fulfilled, these 
norms become binding on all states, regardless of whether or not the treaty 
codifying the principle was signed by the country. 

However, there still remains the applicability of customary international norms 
extraterritorially, i.e. can a state be held liable for human rights violations of 
customary international law beyond its territory, but within its Jurisdiction? This 
begs the question of whether, for customary international law, territory and 
jurisdiction are one and the same thing. Furthermore, does the effective control 
test, used for the application of various HR treaties, also apply to customary 
international law? 

With regards to the applicability of customary international human rights 
norms the ICJ has in Democratic Republic of the Congo v. Uganda (2005) found that 
there is now growing evidence that customary law of human rights, which are 
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“conferred on human beings wherever they are”? is applicable extraterritorially. 
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The US Operational Law Handbook (2006) has stated that: 


If a “human right” is considered to have risen to the status of customary 
international law, then it is likely considered binding on US State actors 
wherever such actors deal with human beings. According to the Restatement 
(Third) of Foreign Relations Law of the United States, international law is 
violated by any State that “practices, encourages, or condones” a violation of 
human rights considered customary international law. The Restatement 
makes no qualification as to where the violation might occur, or against whom 
it may be directed. Therefore, it is the customary international law status of 
certain human rights that renders respect for such human rights a legal 
obligation on the part of US forces conducting operations outside the United 
States, and not the fact that they may be reflected in treaties ratified by the 
United States.* 


Further, that: 


Human Rights obligations can extend extraterritoriality not only through 
interpretations of relevant human rights treaty provisions, but also through 
customary international law and obligations outside specific human rights 
treaties. Since forcible measures, such as killings and torture are in fact subject 
of customary international law, extraterritorial measures of this type can 
amount to a violation of international human rights law, regardless of treaty 
applicability and how it is interpreted.” 


On the matter of the applicability of jus cogens, it is posited that due to their 
universal acceptance these norms are applicable extraterritorially. Jus cogens are 
not optional rights — “jus cogens carries with it the duty to prosecute or extradite, 
the non-applicability of statutes of limitation for such crimes, and universality of 
jurisdiction over such crimes irrespective of where they were committed, by whom 
(including Heads of State), against what category of victims, and irrespective of 
the context of their occurrence (peace or war).”9! 

The ICJ has concluded that it has jurisdiction to invoke common interest and 
universal jurisdiction for matters that are jus cogens. In the case of Belgium v. Senegal 
the ICJ posited that a “common interest implies that the obligations in question 
are owed by any State party to all the other States parties to the Convention. All 
the States parties ‘have a legal interest’ in the protection of the rights involved. 
Obligations, such as those relating to torture, may be defined as ‘obligations erga 
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omnes partes’” in the sense that each state party has an interest in compliance 


with them in any given case.” 


HRC Standard: HRC and ICCPR 


Under Article 2(1)** of the IGCPR “[e]ach State Party to the present Covenant 
undertakes to respect and ensure to all individuals within is territory and subject to its 
jurisdiction [emphasis added] the rights recognized in the present Covenant.” While 
some academics follow a strict textual interpretation of this jurisdictional clause to 
arrive at the conclusion that both requirements of presence with a state’s territory 
and subject to the jurisdiction have to be met, such has not been the approach 
taken by either the ICJ or the ICCPR treaty body — namely the HRC.°° 

While a number of states have forwarded such arguments in relation to their 
actions abroad,” the HRC has taken a broad interpretation on the matter of 
Article 2(1)’s applicability. In the Lopez Burgos v. Uruguay’ and the Celiberti v. 
Uruguay cases before the HRC Art. 2(1) was held to be applicable on states 


extraterritorially, and violations were presented and obligation owed to citizens in 
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another state’s territory.!°° With regards to the occupation of Palestinian territories 
in 2003, the HRC held that “in the current circumstances, the provisions of the 
Covenant apply to the benefit of the population of the Occupied Territories, for 
all conduct by the State party’s authorities or agents in those territories that affect 
the enjoyment of rights enshrined in the Covenant.”!°! The HRC also took 
account of the effective jurisdiction exercised by Israeli forces therein. !°? 

While the extraterritorial applicability of UN-based treaties such as the ICCPR 
has been reaffirmed by the ICJ, as well as by treaties’ bodies such as the HRC, 
the applicability is constrained by the level of control exercised by states acting 
extraterritorially. In this way, then, the language of effective control or jurisdic- 
tion becomes relevant. Various international bodies — whether part of the UN, 
multinational, or regional in nature — have defined the limits of such effective 
control or jurisdiction that have formed the basis of the applicability of such human 
rights protections — particularly those of a civil and political nature. Similarly, 
the HRC has also developed standards and tests in this regard, which is why it 
recognized the “exercise of effective jurisdiction” by the Israeli forces in the 
occupied Palestinian territories as the relevant standard. 

Under General Comment 29, the HRC implicitly rejected the view of the US 
that the ICCPR does not apply in an armed conflict; otherwise there would be no 
need to address the issue of derogation for Article 4 of the ICCPR, only allowable 
in emergency situations and which would, in this case, include armed conflict. 
Such an implicit view was explicitly confirmed by the HRC in its two judgments: 
Lopez, supra, where the HRC states that it “would be unconscionable to so 
interpret the responsibility under Article 2 of the Covenant as to permit a State 
party to perpetuate violations of the Covenant on the territory of another State, 
which violations it could not perpetuate on its own territory.”!°? Furthermore, this 
view was also upheld by the HRC in 1999,'% when it held that the ICCPR was 
applicable in an armed conflict and, furthermore, that Israel was bound to uphold 
these HR obligations extraterritorially, i.e. in the Gaza Strip. Under General 
Comment 31, the HRC! completely abandoned a literal interpretation of Article 
2(1) and expounded upon the level of control required for the applicability of the 


00 P. Knable, op. cit., p. 11. 

01 Ibid., p. 12; HRC “Concluding Observations” in “Concluding Observations of the HRC: Israel” 
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02 HRC, “Concluding Observations” in “Concluding Observations of the HRC: Israel” (2003) UN 
Doc CCPR/CO/78/ISR, para. 10. 

03 P. Walsh, op. cit. 

04 HRC, “Concluding Observations,” n 102. 

05 “States Parties are required by article 2, paragraph 1, to respect and to ensure the Covenant 


rights to all persons who may be within their territory and to all persons subject to their 
jurisdiction. This means that a State party must respect and ensure the rights laid down in the 
Covenant to anyone within the power or effective control of that State Party, even if not situated 
within the territory of the State Party” (HRC “General Comment 31” in “Nature of the General 
Legal Obligation Imposed on States Parties to the Covenant” (2004) UN Doc GCCPR/C/ 
21/Rev.1/Add.13, para. 10). 
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ICCPR extraterritorially and its protections for all individuals and not just 
citizens.!°° The test was protections were available for all individuals “within the 
power” or “effective control” of such state. The view is supported by many HR 
law experts and stresses that the object and purpose of HR treaties is to accord 


universal protection to all humans and such purpose would be defeated if such 


rights were not applicable when a state exercises public power extraterritorially.!” 


Furthermore, Article 31(1) of the VCLT —i.e. that “a treaty shall be interpreted 
...1n light of its object and purpose” — also reinforces this dynamic interpretation 
of Article 2(1) of the ICCPR. In addition, the HRC, reinforcing this dynamic 
approach, stated in Judge v. Canada that the IGCPR “should be interpreted as a 


living instrument and the rights protected under it should be applied in the context 


and in the light of present-day conditions.” 108 


ICESCR Committee 


The ICESCR “does not contain any provision specifying its general scope of 


9109 


application”*’” and there is considerable disagreement regarding whether social, 


cultural, and economic rights are applicable extraterritorially, or in times of armed 
conflict. However, the Committee on Economic, Social and Cultural Rights 
(CESCR) upheld the ICJ’s advisory opinion on the Wall case, when it posited that 
IHL and HR are not mutually exclusive.!!° 

General Comment 7!!! provides that forced evictions in times of armed conflict 
violate the right to housing enshrined in the ICESCR.!"? Furthermore, the CESCR 
has noted the interrelationship between IHL and HR in the context of cultural, 
economic, and social rights in its General Comment 15, which states that “during 


106 “[T]o respect and to ensure the Covenant rights to all persons who may be within their territory 
and to all persons subject to their jurisdiction ... [T]he enjoyment of Covenant rights is not 
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control of the forces of a State Party acting outside its territory, regardless of the circumstances 
in which such power or effective control was obtained, such as forces constituting a national 
contingent of a State Party assigned to an international peace-keeping or peace-enforcement 
operation” (General Comment 31, n 105). 
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armed conflicts, emergency situations and natural disasters, the right to water 
embraces those obligations by which States parties are bound under international 
humanitarian law.”!!% 

With regard to the question of jurisdiction and territoriality, “the Committee 
on the Economic, Social and Cultural Rights in their review of Israel’s periodic 
reports under the ICCPR and ICESCR respectively, has concluded that the treaties 
applied in the West Bank and Gaza since the areas were under the effective control 
of Israel.”!'* Thus, the CESCR has embraced and applied the “effective control” 
standard to the applicability of the ICESCR. Furthermore, the fact the CESCR 
refers to “jurisdiction” instead of “territory” in General Comments 1!!° and 15 
indicates that there 1s scope for extraterritorial applicability. This view was further 
developed in the “2001 Concluding Observations in which the Committee 
‘deplores’ Israel’s position that the Covenant does not apply to what Israel describes 
as ‘areas that are not subject to its sovereign territory and jurisdiction’.”!!© The 
ICESCR has also been used as a tool for interpreting and putting forth a standard 
for the application of IHL. For instance, the obligations regarding healthcare in 
Article 55 of the Fourth Geneva Convention are applied with reference to the wider 
right to health under the ICESCR.1!” 


Convention on the Rights of the Child and the Committee 


The Convention on the Rights of the Child (GROC)''® is a more-recent 
convention, which was adopted in 1989. Perhaps because of its recent 
promulgation, it more clearly establishes the link between IHL and HR law and 
their mutual applicability. The convention is “unique both in the range of its 
substantive provisions and in the breadth of its international acceptance,” !!° thus 
making the convergence and interconnectedness of HR and IHL vis-à-vis the 
Convention much more likely.!® The Committee on the Rights of the Child (CRC) 
explicitly incorporates IHL into its analysis of Article 38 and situations involving 
armed conflicts in general. For instance, Article 38(1)!*! of the CROC requires 
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humanitarian law applicable to them in armed conflicts which are relevant to the child. 2) States 
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state parties to respect and ensure respect for rules of IHL that concern the 
protection of the child. This convergence can also be seen in General Comment 
6 of the CRC, which clearly acknowledges that obligations to child refugees are 
“[derived] from international human rights, humanitarian and refugee law.”!?? 
General Comment 11 further asserts that the affect of Article 38 is to oblige “States 


parties to ensure respect for the rules of humanitarian law, to protect the civilian 


population and to take care of children who are affected by armed conflict.” !?3 


Thus, “a violation of international humanitarian law concerning a child equates 
to a violation of Article 38 and the Committee is compelled to consider, at least 
implicitly, applicable humanitarian law in evaluating compliance with Article 


38.”!*4 The CRC has also explicitly pronounced violations of IHL at several 


instances, for example in its response to the Israel report 2001,!*° and has concluded 


that Articles 2, 3, and 4 are non-derogable; thus the “Committee provides a strong 
structural foundation for the application of Convention protections in situations 
where IHL applies.”!”° Furthermore, Article 38(2), (3), and (4) restate Additional 
Protocol I standards enumerated in Article 77,!?’ which directly pertain to the 


Parties shall take all feasible measures to ensure that persons who have not attained the age of 
fifteen years do not take a direct part in hostilities. 3) States Parties shall refrain from recruiting 
any person who has not attained the age of fifteen years into their armed forces. In recruiting 
among those persons who have attained the age of fifteen years but who have not attained the 
age of eighteen years, States Parties shall endeavour to give priority to those who are oldest. 4) 
In accordance with their obligations under international humanitarian law to protect the civilian 
population in armed conflicts, States Parties shall take all feasible measures to ensure protection 
and care of children who are affected by an armed conflict” (Convention on the Rights of the 
Child (adopted 20 November 1989, entered into force 2 September 1990) 1577 UNTS 3 (GRC) 
Art. 38). 
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restrictions and protections of children in armed conflict.!? In 2000, via GA Res. 
54/263, the Additional Protocol to the CROC was adopted and entered into force 
in February 2002, which provided that all feasible measures are required to 
prevent children under the age of 18 taking part in hostilities.!2? Thus, through 
HR law such as CROC, the IHL on the issue has also been revised.!*° 

While the jurisdiction clause!*! of the CROC only mentions “each child within 
their jurisdiction,” the extraterritoriality of the Convention has also been accepted 
by the CRG, in that General Comment 6 posits that “deriving from article 38 and 
the [Child Solider Optional Protocol] entail extraterritorial effects.” !°? It has also 
been observed that as the CRC posits an “expansive view as to when a situation 
of conflict triggers the application of IHL ... the Committee takes a broader 
approach [to armed conflict].”!°? Furthermore, it has been observed that “since 
the Children’s Convention is a nearly universal, binding human rights treaty, if it 
sets certain standards for States parties, those standards may in time become 
customary norms of IHL.”!*+ The CRG, in its concluding Observations regarding 


Monaco!” “establish[ed] extraterritorial jurisdiction over ‘war crimes’ involving 


underage conscription.” !°° 
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The case of Congo v. Uganda'*’ sets a clear precedent for the extra territorial 


application of the CROC, as it found Uganda to have violated Article 38(2)—(3) 
of the CROC and Articles 1, 2, and 3(3)-(6) of the Optional Protocol to the CROC 
during its occupation of Congolese territory. Additionally, the ICJ has held in 
the Wall! case that the “obligations assumed by Israel under the International 
Covenants on Civil and Political Rights (ICCPR) and on Economic, Social and 
Cultural Rights ICESC), and the Convention on the Rights of the Child (CROC) 
applied in the occupied territories and the construction of the security barrier 
constituted breaches by Israel of various of its obligations under these instru- 
ments.”!°9 For some scholars, the Wall advisory opinion, however, was “based 
upon the unusual circumstances of Israel’s prolonged occupation. It therefore 
remains unclear whether the opinion should be read as generally endorsing the 
view that the obligations assumed by states under international human rights 
instruments apply extraterritorially during situations of armed conflict and military 


occupation.” 140 


CEDAW Committee 


The Committee on the Elimination of Discrimination against Women (CEDAW) 
as established by Article!7 of the CEDAW has, in its General Recommendation 
28,'"! stated that “the effect that the obligations of States parties also apply 
extraterritorially to persons within their effective control, even if not situated 
within the territory, and that States parties are responsible for all their actions 
affecting human rights, regardless of whether the affected persons are in their 
territory.”!#? The Committee goes further in establishing extraterritorial application 
in stating that: 


States parties also have extraterritorial obligations of international cooperation, 
as set out in international law, such as treaty law on women with disabilities 
(art. 32 of the Convention on the Rights of Persons with Disabilities), girls in 
armed conflict (art. 24 (4) of the Convention on the Rights of the Child and 
the first two optional Protocols thereto) and the non-discriminatory enjoyment 
of economic, social and cultural rights (arts. 2 (1), 11 (1), 22 and 23 of the 
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International Covenant on Economic, Social and Cultural Rights). In such 
cases, the extraterritorial application of the Convention requires States to 


comply with the Convention in implementing those obligations.!*% 


The standard used for extraterritoriality with regards to the application of the 
CEDAW that is posited in General Recommendation 30 is the “effective control” 
test. 144 

The applicability of CEDAW to armed conflict is also established by General 
Recommendation 30, which posits that: 


In situations that meet the threshold definition of non-international or 
international armed conflict, the Convention and international humanitarian 
law apply concurrently and their different protections are complementary, 
not mutually exclusive . . . International humanitarian law also imposes obli- 
gations upon occupying powers that apply concurrently with the Convention 
and other international human rights law . . . The provisions of the Conven- 
tion prohibiting discrimination against women reinforce and complement 
the international legal protection regime for refugees, displaced and stateless 
women and girls in many settings, especially as explicit gender equality 
provisions are absent in relevant international agreements, notably the 1951 
Convention relating to the status of refugees and its 1967 Protocol. 


UNCAT and the UNCAT Committee 


There exists a blanket and absolute ban on torture in both IHL and IHRL regimes, 
which points towards a convergence of both bodies of law as well as allowing for 
the extraterritorial application of the United Nations Convention against Torture 
(UNCAT). The UNCAT Committee has voiced concerns that detainees under 
the control of US forces outside of the United States had not received the protection 
of the Convention, “despite the occurrence of cases of extraterritorial torture of 
detainees, no prosecutions have been initiated under the [US’s] extraterritorial 
criminal torture statute.” 146 

The UNCAT deals with jurisdiction under Articles 2, 5, 11, 12, 13, and 16. 
These articles elaborate on territorial and personal jurisdiction under UNCAT in 
a given situation. 
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In elaborating the interpretation of “territorial jurisdiction,” the Committee 
against Torture in General Comment 2 (2007), finds it to include 


any territory or facilities and must be applied to protect any person, citizen 
or non-citizen without discrimination subject to the dejure or de facto control of 
a State party. . . It is a matter of urgency that each State Party should closely 
monitor its officials and those acting on its behalf and should identify and 
report to the Committee any incidents of torture or ill-treatment as a 
consequence of anti-terrorism measures, among others, and the measures 
taken to investigate, punish, and prevent further torture or ill-treatment in the 
future, with particular attention to the legal responsibility of both the direct 
perpetrators and officials in the chain of command ... Reference to “any 
territory” ... refers to prohibited acts committed not only onboard a ship 
or aircraft registered by a State party, but also during military occupation or 
peacekeeping operations and in such places as embassies, military bases, deten- 
tion facilities, or other areas over which a State exercises factual or effective 
control ... [Territory] must also include situations where a State Party 
exercises, directly or indirectly, defacto or de jure control over persons in 
detention." 

The Committee against Torture has posited the “effective control” test in order 
to apply the UNCAT extraterritorially. The Committee has urged the United States 
to ensure that UNCAT Article 16 is applied to “all persons under the effective 
control of US authorities, of whichever type, wherever located in the world.” 148 

Under the IHL framework, Common Article 3 of the Geneva Convention 
prohibits torture, regardless of whether the conflict is an IAC or a NIAG; therefore, 
there exists no real need to distinguish between the IHRL and IHL on issues of 
extraterritorial application or mutual applicability for the commission of torture 
by state agents, as such prohibitions are equally covered. However, in relation to 
the responsibility to protect against or prevent acts of torture by a state the 
extraterritorial obligations under the effective control test become relevant to 
determine violations. Furthermore, in relation to the definition of torture and other 
deleterious forms of activities such as cruel and unusual punishments, the UNCAT 
convention operates to supplement IHL. For instance, in separating rape as a 
method of warfare from torture prohibited under IHL it is necessary to rely and 
refer to relevant UNCAT provisions. !*° It has been posited that the “requirements 
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of paragraph l(c) of Article 3 common to the four Geneva Conventions could 
not be fulfilled, after considering ‘the legal guarantees deemed imperative by 
civilized nations’ in criminal proceedings, without applying the human rights 
instruments.” 150 

The US supports UNCAT’”s extraterritoriality for the prohibition on torture and 
conspiracy to torture when it involves acts against “US employees and US 
contractors of the United States anywhere in the world outside of the United States, 
provided that the conduct falls within the enumerated elements of the statute.” !>! 
The Committee against Torture has, conversely, urged the United States to 
ensure that UNCAT Article 16 is applied to “all persons under the effective control 
of US authorities, of whichever type, wherever located in the world.” !5? 


Regional bodies and courts 


European Court of Human Rights 


The applicability of human rights standards to armed conflicts has also been 
assessed by regional courts in light of regional human rights conventions. In Europe, 
Article 15(1) of the ECHR indicates that this HR convention and customary norms 
of IHRL are applicable in an armed conflict.!°? The International Law Commission 
(ILC) has also concluded that the very fact that a HR convention allows for the 
derogation of certain rights — in times of emergency — evinces that in an armed 
conflict the Convention is not suspended or terminated, further reinforcing this 
assessment.!°# Thus, under the ECHR, all enshrined fundamental rights are 
protected in times of war, including the non-derogable right to life under Article 
2, except when in the context of an armed conflict, such taking of life results from 
non-arbitrary, lawful acts of war.!> 

The extraterritorial application of the ECHR is, however, far more complicated 
as there are conflicting judgments — ranging from an endorsement of the 
Convention’s extraterritorial applicability, to limiting the same through a narrow 
reading of the concept of jurisdiction. European jurisprudence has come full circle 
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starting with the seminal judgment of W. M. v. Demark'>® — applying the broad 
“exercise of authority” standard — where it was concluded that the “authorized 
agents of the state, including diplomatic or consular agents, bring other persons 
or property within the jurisdiction of that State to the extent that they exercise 
authority over such persons or property.” 157 Further elaborating this principle, it 
was held in Cyprus v. Turkey!>® that the Convention extends “to all persons under 
their actual authority and responsibility, not only when that authority is exercised 
within the territory [of the parties] but also when it is exercised abroad.” 159 
However, the ECtHR changed its approach!’ in Bankovic v. Belgium'®! by 
asserting the “effective control” test, which emphasized the “ordinary meaning 
of the term ‘jurisdiction’ in public international law,” resulting in the assertion 
that the ECHR “was not designed to be applied throughout the world, even 
in respect of conduct of Contracting States.”!©? The implications of this shift in 
jurisprudence meant that “exercise of power and authority over persons would 
not be sufficient ... [T]he court seemed to require territorial control (through 
military occupation), the performance of a public function with the permission of 
the territorial state, or that the particular type of jurisdiction exercised be 
recognized in international law.”!°? This parochial interpretation has been 
criticized by many commentators including Schilling, who “doubts that this 
reasoning has to be coercively interpreted as to restrict the extraterritorial 
applicability of the ECHR to those cases in which a state party exercises effective 
control within the territorial scope of the Convention.”!*t The test of effective 
control can also extend to military forces in the air and it has been argued that in 
such cases, the “effective control” criterion should take into account “the degree 
to which (a) adversary resistance has been overcome; (b) military forces can 
execute operations unhampered in a given territory of another state; (c) the 
ordinary system of public order has been eliminated; and (d) the military forces 
are exercising sovereignty over the territory and its airspace,”!® a criterion that 
has been applied successfully in the case of Prosecutor v. Rajic.'°° Recent cases such 
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as Ilascu v. Moldova and Russia'®’ and Issa v. Turkey’ indicate a return to a “more 
fluid approach to extraterritorial application of the Convention, projecting a trend 
toward convergence with the approach of the Human Rights Commission and 
Inter-American Commission” !®? by reverting to the previous, broader, “exercise 
of authority” standard. In Jssa, technical aspects of the effective control test were 
dispensed with and it was stated that “accountability in such situations stems from 
the fact that Article 1 of the Convention cannot be interpreted so as to allow a 
State party to perpetrate violations of the Convention on the territory of another 
State, which it could not perpetrate on its own territory,” !”° 
employed by the HRC in Burgos/ Lopez. 


echoing the reasoning 


Inter-American Court on Human Rights 


The IACtHR is a HR body that has endorsed the application of IHL, recognizing 


a natural convergence between HR and humanitarian law and viewing them as 


mutually complimentary.!7! 


Much like its European counterpart, the IACtHR has accepted the applicability 
of HR to the situation of armed conflict.!” Article 27 of the American Convention 
of Human Rights (ACHR) lists all the non-derogable rights that cannot be 
rescinded in times of war.!” In the case of Avila v. Colombia,!”* it was held that it 
is “in situations of internal armed conflict that human rights and humanitarian 
law converge most precisely and reinforce one another.”!’> Additionally, it has been 


posited in Juan Carlos Abella v. Argentina'’® that “the general rules contained in 
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a debate of whether IHRL bodies should make such determinations regarding an area of law 
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(Inter-American Commission on Human Rights, Third Report on the Human Rights Situation 
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international instruments relating to human rights apply to non-international 
armed conflicts as well as the more specific rules of humanitarian law.”!”7 

The extraterritorial applicability of human rights has also been established in 
the case of Alejandre v. Cuba,!™® where it was posited that “when agents of a state, 
whether military or civilian, exercise power and authority over persons outside 
national territory, the state’s obligation to respect human rights continues.”!’? In 
this case, Cuba was held liable for human rights violations for shooting down two 
unarmed civilian light airplanes of the “Brothers to the Rescue Organization” in 
international airspace by the Cuban air force resulting in civilian deaths. The main 
question centered around whether the military aircraft that shot the civilian planes 
down were “agents of the Cuban state” and whether these agents were subject to 
the ACHR extraterritorially beyond the jurisdiction of the Americas. The court 
employed the power and authority standard, which holds that the individuals must 
be under the “authority” of the state, but not necessarily within its “control.” 180 
Thus, there emerges a “relatively low threshold for the extraterritorial application 
of Inter-American human rights law.” !®! 

Furthermore, in the Abella case, the Inter-American Commission, another 
regional human rights body, decided it had the competence to apply IHL even 
though its organizational scope and ambit relate only to the ACHR.! This is a 
more aggressive approach that informs instances of HR bodies treading upon the 
territory of IHL bodies by making determinations of IHL. 


Contraventions of IHRL by the US and Pakistan: 
a reality? 


It has been conclusively established in the preceding section of this chapter that 
IHRL applies in tandem with IHL. In the application of IHRL norms to US 
drones strikes there are no explicit conflicts between the two bodies of law. 
Nevertheless, the US is arguably exploiting the ambiguity in international 
law — as expressed in many reports by human rights organizations — as to which 
body of law is applicable.'*? Thus, it is important to emphasize that both IHL 
and IHRL are applicable to US actions with regards to the drone strikes in 
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et al., op. cit., p. 4). 
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FATA, and the US cannot divest itself of its obligations under international law 
through legal lacunae. 

The preceding section outlines the standards through which IHRL can be found 
to be applicable extraterritorially. For human rights there are two tests, the 


“effective control” test!8+ ie 


and the “exercise of authority” test,'® both of which open 
up the possibility for the extraterritorial application of IHRL. The US enjoys 
“effective control” over Pakistan’s airspace in FATA and fulfills the lenient “exercise 
of authority” test over both the territory and airspace of FATA.'®° While the 
standard for the extraterritoriality of the IGESCR requires a greater level of control, 
it is deemed to be applicable to the extent that the existing level of economic and 
social rights are being directly impacted and degraded by the drone strikes. 
Furthermore, the Pakistani state’s ability to dispense and ensure economic, social, 
and cultural rights — which are guaranteed under international law — is directly 
impacted by the drone strikes, thus hindering the state’s ability to dispense these 
rights. Additionally, it has been noted that in lieu of counter-terrorism efforts — 
which invariably involve extraterritorial actions given the nature of global terrorism 
— there has been a shift of jurisprudence in subjecting extraterritorial actions to 
the scrutiny of the IHRL regime;!®’ for instance, Amnesty International believes 
that the imperatives of security must not be achieved at the expense of “the rights 
of people living in Pakistan’s tribal areas.”!*® Recently, through judgments such 


189 


as Ilascu v. Moldova and Russia'®® and Issa v. Turkey,'°° HR bodies have been seen to 


adopt a more fluid and flexible approach!*! to the extraterritoriality of IHRL 
jurisprudence, which can be extended to the novel technology of drones. 

Thus, it is established that the US can be held accountable for violations of 
HR treaties and customary norms extraterritorially, and in times of armed conflict 
and peace alike. This section seeks to flesh out exactly which norms and treaties 
are being contravened and what implications such contraventions entail. The 
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principles and norms of IHRL posit a much higher standard on the regime of drone 
strikes; under the IHRL regime, not only is the conduct of the attacks subject to 
HR treaties, conventions, customary international law, opinion juris, and other norms 
of international law, but also the law enforcement guidelines posited by the 
Government of the United States itself as outlined by President Obama.!%? 
Increasingly, there has been a significant shift in the legal models applied to the 
“War on Terror,” more specifically the law and order model. This view has been 
endorsed by Human Rights Watch in its October 2013 report, “Between a Drone 
and Al-Qaeda,” which posits that the “war model” in US operations against 
terrorists has “increasingly been called into question.”!% Furthermore, as 
established in the section above, customary international law and especially jus cogens 
have been deemed to be unconditionally applicable extraterritorially. 

While the various reports issued with regards to drone strikes in Pakistan 
have given a unanimous verdict of HR violations to varying degrees, the task 
remains of identifying these violations specifically. The reluctance to engage in an 
identification exercise could be attributed to the fact there is still a lack of clarity 
with regards to the status of the conflict and the applicability of a singular 
body of law. However, since the exercise of this section is to suspend this debate 
and deal exclusively with IHRL, it becomes imperative to identify specific 
contraventions. The four main treaties that make up the main body of IHRL are 
the IGCPR, the ICESCR the CRC, the CAT and the CEDAW. 

The use of force itself, in the form of drone strikes in FATA, is contrary to 
international law in the sense that the targeting of non-state actors through 
extraterritorial force is only justified in the instance where “the actions of the 
group concerned are imputable to the host State.”!% It has been posited that 
“absent such a connection, extraterritorial use of force against a non-State armed 
group in another State is an unlawful violation of sovereignty, and thus poten- 
tially an act of aggression, unless it takes place with the host State’s consent or the 
prior authorization of the Security Council.”!% Since no authorization by the 
Security Council!®® has been sought, such attacks represent a clear violation of the 


UN Charter. 
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It has been further posited under Article 26 of the ILC’s articles on 
“Responsibility of States for intentionally wrongful Acts,” that consent that might 
excuse or justify otherwise wrongful acts cannot be invoked if the acts are not in 
conformity with an obligation arising under a peremptory norm — jus cogens — of 
general international law. In other words, the state cannot consent to the 
commission of unlawful acts on its territory that involve acts of aggression, slavery, 
racial discrimination, genocide, war crimes and crimes against humanity, and 
similar acts that contravene peremptory norms of international law. This rule 
subjects the use of force to the principles of customary international law, principles 
that can also call into question the very legality of the use of force itself. 

According to the “Living Under Drones” report, the intentional use of lethal 
force is only permitted when it is strictly necessary and proportionate.!9”7 The 
Emmerson Report suggests that “outside situations of armed conflict, international 
human rights law prohibits almost any counter-terrorism operation that has the 
infliction of deadly force as its sole or main purpose”!®? — thus calling into question 
the very legality of drone operations in FATA under the IHRL regime. 


Right to life 


The drone strikes in Pakistan can constitute, first of all, “arbitrary killings,” that 


contravene IHRL norms.!*? The prohibition against arbitrary killings “is reflected 


in specific treaty obligations and forms part of customary international law.”?°° 


Amnesty International has posited that the civilian deaths stemming from these 
drone strikes “may constitute extrajudicial executions or war crimes,”2”! and only 
qualifies its conclusion of definite violations because of the lack of information 
released by the US regarding its operations and the casualties they cause. 

The ICCPR posits the “arbitrary standard” in Article 6 that prohibits the 
arbitrary deprivation of the right to life; where killing is only permissible as a last 


resort. General Comment 6%? of the HRC provides that: 


States parties should take measures not only to prevent and punish deprivation 
of life by criminal acts, but also to prevent arbitrary killing by their own security 
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forces. The deprivation of life by the authorities of the State is a matter of 
the utmost gravity. Therefore, the law must strictly control and limit the 
circumstances in which a person may be deprived of his life by such 
authorities. 


The right to life is part of the “law enforcement standards that . . . prohibit the 
use of intentional lethal force except when strictly unavoidable to protect life.” ?04 
Furthermore, the right to life is a peremptory norm and thus part of customary 
international law, meaning that its legal validity is not derived solely from its 
inclusion in the IGCPR and consequently making it applicable at all times as well 
as extraterritorially.?°° The US is a signatory to, and has ratified, the ICCPR and 
the CAT, thus “the interpretations of the HRC (tasked with interpreting and 
enforcing the Covenant) and the Committee against Torture (tasked with 
interpreting and enforcing the CAT) have direct implications for US practice.”?”° 
Additionally, the US concedes to the applicability of the ICCPR to its actions in 
the “armed conflict” with Al-Qaeda and the Taliban.?°” 

The “Living Under Drones” report has posited that “targeted killings as typically 
understood (intentional and premeditated killings) cannot be lawful under IHRL 
... There is little public evidence that many of the targeted killings carried out 
fulfill this strict legal test [of THRL].”2°° In this vein then, drone strikes are illegal 
under HR norms if the intended target in question did not pose an “imminent 
threat” to the US.709 

Furthermore, the practice of “double-tap” strikes, which are attacks on anyone 
who comes to the aid and rescue of those killed in an initial drone strike, is “in all 
circumstances unlawful, constituting arbitrary deprivation of life and, in some cases, 
extrajudicial executions.”?!° Amnesty International?!’ has also concluded that 
signature drone strikes, based on the activity that individuals are engaged in rather 
than their specific identity, may lead to unlawful killings that violate the basic 
tenants of HR law.?!” 
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General Comment 317!° of the HRC posits the notion that the right to life 
includes the obligation on the state to investigate and try all violations, failing which 
would result in a violation of the right to life itself.2!4 


Extrajudicial killings 


Protection against extrajudicial killings is ensured under Article 7 of the IGCPR. 
Furthermore, concerns have been expressed that when operating within the law 


enforcement model, when there is no imminent threat stemming from an individual 


and in the absence of warnings, arrests, and trials,?! 


216 


drone target killings can 


constitute extrajudicial killings.*'° Drone strikes, “outside the conditions of armed 


conflict violate the prohibition of arbitrary deprivation of life and may constitute 


extrajudicial executions.”?!” 


Right against torture 


The CAT is implicated by the drone strikes in FATA, as identified by the Amnesty 
International report, through the practices used by the US to procure information 
that leads to drone strikes in the area.?!® The US can be held responsible for its 
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218 Amnesty, n 188, p. 16, posits that Pakistani security forces are using methods of torture to procure 


information that might be used in drone strikes and the identification of suspects. 
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2 


failure to address this issue?!’ and for using information derived from means that 


employ torture. 

Furthermore, the drone strikes can themselves constitute torture or at a 
minimum can amount to cruel and unusual punishments as they correspond with 
the “severe pain or suffering, whether physical or mental, is intentionally inflicted” 
definition provided under Article 1 of the CAT.??° 

As posited in the section above, it has been established that the CAT is applicable 
extraterritorially; since torture is a pre-emptory norm, the rules of customary 
international law make it applicable extraterritorially to the US regardless of the 
ratification and reservations made to the CAT. Additionally, in the case of torture, 
the question of which body of law is applicable also becomes irrelevant as the right 
against torture is protected under both HR”! and IHL?” 


Lack of redress 


The Emmerson report, taking its cue from the Turkel Commission,?” posits that 
even for the investigation of IHL violations, principles derived from IHRL are 


applicable, resulting in “an onus on any State using lethal force to account for 


civilian casualties.”2?+ 


The victims of these strikes have neither received any remedy from the US 
authorities,””? nor an acknowledgement of the deaths caused by the drone strikes. 
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HR imposes a positive obligation on the US**® to satisfactorily investigate the 
violations of international law, and in the event of violations, to try these offences 
according to the standards of IHRL.”’ The “persistent refusal [of the US] to 
acknowledge these strikes, coupled with Pakistan’s ambiguous attitude towards the 
drone program and limited governance in the Tribal Areas”??® resulted in 
undermining the right to a fair trial and access to justice.??? It is concluded, 
therefore, that under IHRL, “states have an obligation to investigate allegations 
of human rights violations and bring the perpetrators to justice as part of the right 
to an effective remedy, a right which is applicable at all times.”?°° 

The secrecy and lack of transparency involved in the execution of drone 
strikes has been identified by Amnesty International as potentially contravening 
THRL;”*! the Emmerson report comes to a similar conclusion in positing that the 
US is under an obligation in international law 


to conduct a prompt, independent and impartial fact-finding inquiry and to 
provide a detailed public explanation. This obligation is triggered whenever 
there is a plausible indication from any source that civilian casualties may have 


been sustained, including where the facts are unclear or the information is 


partial or circumstantial.’ 


Furthermore, there is a corresponding obligation on the Pakistani State to protect 


its citizens from HR violations and to investigate any report of civilian deaths due 


to drone strikes.?°? 


Right to compensation 


The right to compensation is guaranteed under international law.?** In case of a 
violation of IHL or HR, states are “required to provide victims with adequate, 
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effective and prompt reparation for the harm suffered, which can take the form 
of restitution, compensation, rehabilitation, satisfaction and guarantees of 
non-repetition.”? General Comment 31 of the HRC establishes the right 
of compensation under the ICCPR.”°° Thus, the purported failure of both the 
US and the Pakistani State to provide this relief would constitute in and of itself 
a violation of IHRL. 

While arbitrary killings directly challenge the right to life and access to justice, 
the unique constitution and cultural practices of the FATA region has meant that 
the drone strikes, and their lasting psychological impact, have prevented the 
exercise of certain political, social, and economic rights. The economic and social 
rights undermined by the US drone strikes, are the right to access to healthcare, 
right to take part in cultural life, and rights specific to women and children. 


Right to assembly 


The drone strikes have a lasting psychological impact on the residents of FATA, 
with children being particularly vulnerable to such impact.?*’ Stemming from such 
a psychological impact, the threat of looming drone planes over the landscape of 
Waziristan has meant that residents of these areas now avoid meeting in large 
groups and gatherings*’? — which not only disrupts the social life of the region, 
protected under the ICESCR,?*° but also prevents the exercise of the rights to 
assembly and peaceful gatherings guaranteed under the ICCPR.*!° This is even 


more problematic considering the fact that prayers in mosques take place in 


congregations, which leaves many residents fearful of even going to mosques”! — 
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or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care 
of parent(s), legal guardian(s) or any other person who has the care of the child” (CRC, n 118, 
Art. 19(1)). 

238 Amnesty, n 188, p. 32. 

239 “The States Parties to the present Covenant recognize the right of everyone: (a) To take part in 
cultural life” ICESCR, n 28, Art. 15(1)). 

240 ICCPR, n 36, Art. 21 (right to peaceful assembly) and Art. 22 (right to freedom of association); 
“States Parties recognize the rights of the child to freedom of association and to freedom of peaceful 
assembly” (CRC, n 118, Art. 15(1)). 

241 Amnesty, n 188, p. 32. 
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consequently the drone strikes in FATA interfere with the right to freely practice 
religion in the area.7!” 


Right to freedom of movement 


Freedom of movement is guaranteed under Article 9 of the IGCPR. The drone 
strikes have had serious implications for the “movement of women, girls, boys and 
the elderly outside their homes and villages, [this movement is] also hampered by 
the limited transport links and constant violence. Many feel trapped in areas that 


are under constant surveillance, and frequent attacks by drones make matters 


worse.”243 


As a corollary to this right to liberty, the drone strikes have resulted in the 
deprivation of basic social, educational, and health facilities to the residents of 
FATA.” These circumstances invoke the CRC and CEDAW due to the unique 
impact the strikes have had on women," and children. The fact that the US has 
not ratified the CEDAW and the CRC does not preclude the applicability of many 
of their provisions in this situation as most of the rights enshrined in these treaties 


242 “1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall 
include freedom to have or to adopt a religion or belief of his choice, and freedom, either 
individually or in community with others and in public or private, to manifest his religion or 
belief in worship, observance, practice and teaching. 2. No one shall be subject to coercion which 
would impair his freedom to have or to adopt a religion or belief of his choice. 3. Freedom to 
manifest one’s religion or beliefs may be subject only to such limitations as are prescribed by law 
and are necessary to protect public safety, order, health, or morals or the fundamental rights and 
freedoms of others” (ICCPR, n 36, Art. 18). 

243 Amnesty, n 188, p. 33. 

244 “A child temporarily or permanently deprived of his or her family environment, or in whose own 
best interests cannot be allowed to remain in that environment, shall be entitled to special protection 
and assistance provided by the State. States Parties shall in accordance with their national laws 
ensure alternative care for such a child” (CRC (n 118) Art. 20(1)); “States Parties agree that the 
education of the child shall be directed to: (a) The development of the child’s personality, talents 
and mental and physical abilities to their fullest potential; (b) The development of respect for human 
rights and fundamental freedoms, and for the principles enshrined in the Charter of the United 
Nations; (c) The development of respect for the child’s parents, his or her own cultural identity, 
language and values, for the national values of the country in which the child is living, the country 
from which he or she may originate, and for civilizations different from his or her own; (d) The 
preparation of the child for responsible life in a free society, in the spirit of understanding, peace, 
tolerance, equality of sexes, and friendship among all peoples, ethnic, national and religious groups 
and persons of indigenous origin; (e) The development of respect for the natural environment” 
(CRG, n 118, Art. 29(1)); “States Parties shall take all appropriate measures to promote physical 
and psychological recovery and social reintegration of a child victim of: any form of neglect, 
exploitation, or abuse; torture or any other form of cruel, inhuman or degrading treatment or 
punishment; or armed conflicts. Such recovery and reintegration shall take place in an 
environment which fosters the health, self-respect and dignity of the child” (GRC, n 118, Art. 39). 

245 “States Parties shall take into account the particular problems faced by rural women and the 
significant roles which rural women play in the economic survival of their families, including their 
work in the non-monetized sectors of the economy, and shall take all appropriate measures to 
ensure the application of the provisions of the present Convention to women in rural areas” 
(CEDAW, n 85, Art. 14(1)). 


148 Drones and compliance with human rights law 


already constitute elements of customary international law — and are thus binding 


on the US. 


In sum, it is concluded that drone strikes and the “lethal remotely piloted aircraft 
attacks will rarely be lawful outside a situation of armed conflict, because only in 
the most exceptional of circumstances would it be permissible under international 


human rights law for killing to be the sole or primary objective of an operation.”?"° 


Reservations to human rights treaties 


It is pertinent to mention here that both Pakistan and the US have ratified the 
ICCPR, and have made no reservations to the main rights outlined in this section. 
With regards to the IGESCR, although the US has signed the IGESCR, it has not 
yet ratified the treaty. On the other hand, Pakistan has a general reservation to 
interpret the ICESCR within the framework of its Constitution and has made the 
rights subject to the availability of resources. The US has not signed the CEDAW, 
and neither Pakistan nor the US has signed the Optional Protocol to CEDAW.?"” 
The US has ratified the CAT with several reservations; it has made the 
interpretation of cruel, inhumane, and unusual punishment subject to the Fourth, 
Fifth and Fourteenth Amendments of its Constitution. Additionally, the US has 
not ratified the CRC. 

Even in cases where the US has made reservations to certain rights that are 
affected by drones strikes, or has not ratified certain treaties altogether, the US 
can still be liable for the violation of those rights that have become a part of 
customary international law — the population being targeted will still enjoy those 
protections and the mere fact that the US has refused to sign a treaty does not 
mean that the population of FATA should be denied those rights. 

In instances where Pakistan and the US have made reservations to a particular 
convention, the mere fact that the reservations were made is not enough to exclude 
applicability of the norm or principle against which reservations were made. The 
principle that emerged from the ICJ judgment on the Reservations to the Convention on 
Genocide? provides that a reservation does not stand under international law if it 
is entirely antithetical to the convention in question. 


246 UNGA, n 194, para. 60. 

247 The Optional Protocol has the effect of making the CEDAW enforceable, “Communications 
may be submitted by or on behalf of individuals or groups of individuals, under the jurisdiction 
ofa State Party, claiming to be victims of a violation of any of the rights set forth in the Convention 
by that State Party. Where a communication is submitted on behalf of individuals or groups of 
individuals, this shall be with their consent unless the author can justify acting on their behalf 
without such consent” (Optional Protocol to the Convention on the Elimination of All Forms of 
Discrimination against Women (adopted on 6 October 1999, entered into force on 22 December 
2000) 2131 UNTS 83, Art. 2). 

248 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide (Advisory Opinion) 
[1951] ICJ Rep 15. Available online www. icj-cij.org/docket/files/12/4283.pdf (accessed 30 
November 2013). 
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Constitutional human rights violations in Pakistan as a 
consequence of drone strikes 


It has been pointed out in the Amnesty report that not only is there a positive 
obligation upon the Pakistani State to provide legal redress to the victims of the 
drone strikes, but also that the Pakistani Constitution “enshrines a range of 
‘fundamental rights’ into domestic law, many of them similar or corresponding 
to Pakistan’s international human rights obligations under, for example, the 
ICCPR.”* This makes it important to examine Pakistani human rights law as 
well as IHRL. 

The Amnesty report holds that to the extent the Government of Pakistan has 
consented to US strikes it shall share responsibility under IHRL for the drone strikes 
and the subsequent violations of such norms.?*° This responsibility extends to the 
Pakistani State even in the event that it acquiesces to the drone campaign.”°! Thus, 
“where specific state organs or officials assist in drone strikes, states may be held 
responsible for arising violations. State responsibility? is defined widely to 
include any organ, whatever position or character it has, that may be attributable 
to the state. The acts or omissions of a state organ or official may still be attributable 
to the state even if they exceed their authority or defy instructions. Therefore, the 
state of Pakistan could be held responsible for human rights violations due to drone 
strikes, despite its public opposition to them, if specific state organs or officials had 
helped the USA to carry them out.”?°% 

Under Pakistan’s constitutional jurisprudence, the inviolable rights — such as the 
right to life — cannot be taken away or “contracted out” to a foreign state by a 
sovercign.”* The “state is duty bound to protect the life and property of its citizens 
in accordance with the law against all the atrocities, target killings, homicide, etc. 
The basic human rights of life, liberty and enjoyment of one’s property have been 
recognized nationally and internationally.” Furthermore, under domestic 
constitutional law a number of rights are affected by drone strikes; such strikes 


236 


can constitute arbitrary killings, thus violating the right to life and security,*’° due 


249 Amnesty, n 188, p. 38. 

250 Ibid., p. 47. 

251 Ibid., p. 44. 

252 “A State which aids or assists another State in the commission of an internationally wrongful act 
by the latter is internationally responsible for doing so if: (a) that State does so with knowledge 
of the circumstances of the internationally wrongful act; and (b) the act would be internationally 
wrongful if committed by that State” (ILC, “Responsibility of States for Internationally Wrongful 
Acts,” n 235, Art. 16). 

253 Amnesty, n 188, pp. 54-5. 

254 Pakistan v. Akhlaq Hussain (PLD 1965 SC 527, 588). 

255 Watan Party v. The Federation of Pakistan (2011 PLD SC 997); Sardar Farooq Ahmed Khan Leghart v. the 
Federation of Pakistan (PLD 1999 SC 57); Syed Jalal Mehmood Shah v. The Federation of Pakistan (PLD 
1999 SG 395). 

256 Constitution of the Islamic Republic of Pakistan 1974, Art. 9. 
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process,”>’ the dignity of man,”® and the right not to be tortured.” Article 4 of 
the Constitution requires that all state agents in the execution of their duties take 
all necessary actions to ensure that these rights are upheld. It has been confirmed 
that the fundamental rights, enshrined in the Pakistani Constitution, extend to the 
tribal areas.?®® Under Article 199 of the Pakistani Constitution, as victims of drone 
strikes are citizens of Pakistan, the superior courts in the future might be able to 
exercise Jurisdiction to protect and ensure implementation of their fundamental 
rights, currently not available to FATA under Article 247 of the Pakistani 
Constitution.©! 

In a landmark judgment?” dealing directly with drone strikes on Pakistani 
territory, the Peshawar High Court ruled that drone strikes on Pakistani soil are 
a violation of the country’s sovereignty, breaching the UN Charter?® and violating 
norms of IHRL.** The ruling also authorized, and imposed a positive obligation 
on, the Pakistani State to stop drone strikes “by force or to shot [sic] down the 
intruding drones.”?® The court also calls for remedies for the drone victims, at 
both domestic and international levels, and has held that the Government of 
Pakistan must raise objections against the US actions — as evinced by the drone 
program ~ at international fora. 


What is different about drones? 


The US has long avoided a clear policy on the use of drones, claiming that drones 


are different because of their capacities of precision targeting and shorter response 


times, which result in far less collateral damage than other weapon platforms.?°° 


There are, however, limitations to this technology that results in the loss of 
innocent life. 

The first thing that distinguishes drones from other weapons platforms is the 
technology they employ. US drones use a precision targeting system that identifies 


257 Constitution of the Islamic Republic of Pakistan 1974, Art. 10A. 

258 Ibid., Art. 14. 

259 Art. 14(2) of the Pakistani Constitution prohibits the use of torture for extracting evidence; Chapter 
XVI of the penal code, Sections 339, 340, and 349. 

260 Government of NWFP though Chief Secretary v. Muhammad Irshad (PLD 1995 Supreme Court 282); 
reiterated in a series of other cases: Mian Muhammad Nawaz Sharif v. Federation of Pakistan (PLD 
1993 SC 473), Ch. Manzoor Elahi v. Federation of Pakistan (PLD 1975 SC 66), Murad Ali v. Assistant 
Political Agent, LandiKotal (2009 YLR 2497). 

261 Farooq Ahmed Khan Leghari (n 255). Human rights have recently been extended to FATA to a limited 
extent and the Khyber Pakhtunkhwa Assembly has “adopted a resolution urging the president 
and the federal government to ensure [an] amendment to the Constitution for extending the 
Supreme and high court jurisdictions to the Federally Administered Tribal Areas” (M. Ashfaq, 
“KP Assembly Resolution: Courts be Extended to Fata,” Dawn, 7 May 2013). 

262 Peshawar High Court order of 11 April 2013, WP No. 1551-P/2012. 

263 Ibid., para 16, p. 14. 

264 Ibid., para 22(i), p. 17. 

265 Ibid., para 17, p. 14. 

266 M. W. Lewis, “Drones and the Boundaries of the Battlefield,” Texas International Law Journal, 2012, 
Vol. 47, No. 2. 
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targets based on patterns of their behavior or their resemblance to known Al-Qaeda 
operatives. This practice of signature strikes erases the distinction between 
combatants and non-combatants and results in qualitatively unique contraventions 
of IHRL. For instance, the Amnesty International report in 2013 brings to light 
how, in an armed conflict, individuals are entitled to a presumption of civilian status, 
something that the practice of signature strikes may effectively deny, leading to direct 
attacks on civilians and disproportionate civilian casualties in violation of IHL and 
IHRL. Double tap and signature strikes respectively also criminalize innocent 
civilians as they attempt to carry out a rescue on the victims or even while they are 
burying the dead, while drones are mapping out “suspicious” activity on the ground. 

This is also another unique difference with drones: they are heavily dependent 
on supporting intelligence, as opposed to other forms of manned warfare that enjoy 
on-the-ground situational awareness. To conduct its drone program, the CIA has 
to principally collaborate with non-state actors to gather intelligence; most often 
of highly questionable quality due to the lack of “boots on the ground.” Its reliance 
on governmental agencies for drone-related intelligence is problematic and at best 
covert, if at all present, since Pakistan denies such forms of collaboration. In any 
case, the capacity of domestic governmental agencies for gathering such forms of 
intelligence is highly questionable in light of the fact that they do not possess an 
established network of gathering such intelligence in the regions affected by the 
strikes. 

With a deficient database of suspects, on the basis of which computer operators 
thousands of miles away use deadly force, the requirement that only an armed 
combatant in a conflict zone is allowed to engage in combatant warfare is severely 
challenged. Furthermore, there is no mechanism whereby it can be verified that 
the individuals manning these drones actually do receive proper military training 
or whether or not their decisions — including targeting decisions — are subject to 
any level of accountability or scrutiny. 

This creates the third qualitative distinction about drones: the operation of a 
drone occurs at a significant remove — both physically as well as operationally — 
from the actual scene of the drone attack, resulting in a satisfactory elimination of 
risk for US armed service members. But according to Mary O’Connell, research 
professor at the University of Notre Dame, the heavy displacement of the drone 
pilots from the actual location of warfare desensitizes their resistance to killing.?°” 


267 As already mentioned, drone operators work at a distance from the actual scene of the drone 
attacks. The pilot can be in Nevada, while the CIA personnel might be in Langley, Virginia, at 
CIA headquarters, as members of the military’s Central Command might be in Florida, and others 
in Afghanistan. “The act of killing targets does not happen in front of the operators and they are 
divorced from the victims’ suffering. Even a pilot of a conventional bomber or fighter jet who, 
much like the drone pilot, sees only with the aid of a radar screen or video camera,” has some 
sort of physical proximity to the place of attack. Furthermore, there is always the threat of 
being shot down in the case of manually piloted aircraft. A drone operator, on the other hand, 
knows they will not be attacked (“M. E. O’Connell, “Unlawful Killing with Combat Drones: 
A Case Study of Pakistan, 2004-2009,” Notre Dame Law School, Legal Studies Research Paper 
No. 09-43, July 2010. Available online www.law.upenn.edu/institutes/cerl/conferences/ 
targetedkilling/papers/OConnellDrones.pdf (accessed 11 September 2014). 
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In comparison to a pilot-operated plane, the operator of the drone would have 
little to no visual contact with the people on the ground in the targeted region. 
This physical and emotional distancing can give rise to a trigger-happy, “video 
game” mentality that can be a probable cause for unintended civilian killing?” 
So, while the argument from the US end is that there is less collateral damage, 
the reality is that US military personnel are protected at the expense of civilian 
lives due to these different and novel signature strikes. 

Another issue arises with regard to the remote operation of drones: as no 
prisoners of war can be taken in the drone strikes in FATA, the drone operators 
may tend towards greater ruthlessness in their attacks. The alternatives are to either 
kill a “suspected terrorist” or to allow him to flee, as surrendering is not possible 
— this “all or nothing” approach can result in the use of unnecessary and dis- 
proportionate amounts of force to ensure that the operators “get the bad guys.” 

Additionally, the novelty of drones as a tool of war raises concerns regarding 
the increased reliance placed upon automation in the conduct of war. In addition 
to the trigger-happy, video-game, mentality that drones inculcate in their 
operators, there is also the fact that the trend towards increasing automation of 
the targeting processes and the gradual distancing of human decision-making in 
such processes results in assessments being made without necessary human input 
or oversight. While arguments relating to increased efficiency and utility may be 
made in favor of the use of drones, the fact remains that under international 
humanitarian and human rights law, assessments of targets and the proportionality 
of the response are uniquely qualitative in nature. Determining who 1s a viable 
target — especially in a region where possession of arms is common and holds 
cultural connotations — is a difficult enough exercise for trained analysts to engage 
in; should such decisions be foisted off onto automated mechanisms — purely for 
expediency’s sake — leads one to risk innocents being unjustifiably targeted or, 
conversely, to risk genuine extremist elements remaining untargeted. Artificial 
intelligence is inadequately suited to make such determinations, and to shift 
towards greater automation of drone deployments — as recent trends have evinced 
— should undoubtedly be looked at askance. Furthermore, artificial intelligence will 
always be incapable of making such assessments — such as distinction and 
proportionality in the use of force — as these constitute normative determina- 
tions; for example, determining how many civilian casualties are acceptable as 
collateral damage in relation to a “military advantage” — which itself is a subjec- 
tive, normative assessment. Established international law stresses the notion of 
“distinction” ensuring that those targeted with lethal force are indeed combatants 
— and thus legitimate targets. The underlying premise of this notion is to ensure 
that individuals are not targeted indiscriminately, in violation of international law. 


268 CBS, “The Full 60 Minutes Episode 29, May 10 2009.” Available online www.cbs.com/ 
primetime/60_minutes/video/video.php?cid=60% 20Minutes/60% 20Minutes % 20Full %e 
(accessed 7 November 2013). 
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A determination of the proportionality of the armed response — i.e. determining 
just how much force is warranted — in the event that a legitimate target has been 
identified is similarly qualitative in nature. International law prioritizes the 
proportionality of an armed response, and the trend towards greater autonomy 
and automation of the drone program suggests a concurrent trend towards a 
reduced human presence in such determinative processes. Divorcing human 
oversight over the assessment of what constitutes a proportionate use of force 
is a point of significant concern; given international humanitarian law’s emphasis 
on proportionality, “outsourcing” such a significant determination to entirely 
automated processes runs the risk of instances of a disproportionate use of force, 
where the determination “better safe than sorry” is automatically made. Dystopic, 
“science fiction-esque” scenarios of rogue drones aside, the fact that drones are 
weapons of war raises the concern that, in order to effect their purposes — Le. killing 
their targets — as efficiently as possible, they will tend towards more indiscriminate 
expressions of force as they become increasingly automated and autonomous. 
Additionally, a significant — though admittedly unconventional — point to be noted 
in this is the fact that, as mechanical devices, drones are not subject to the inter- 
national humanitarian legal obligations that apply to persons engaged in conflict. 
While this notion might seem absurdly manifest to most, the fact remains that — 
as they operate with increasing autonomy — drones are relatively inured from the 
restrictions incumbent under international law. This freedom from legal restric- 
tions — and the necessity for qualitative decision-making that is concurrent with 
such constraints — leaves drones operating in a legal space that is peculiarly 
indiscriminate in its tolerance of the use of force and which, in turn, increases its 
attractiveness as a tool of war. Ensuring that the “bad guys” are eliminated 
prioritizes targeting and elimination. It de-emphasizes the qualitative nature of the 
assessment of targets and the determination of the quantum of force used. Just as 
discussed above with the legal concept of “distinction,” there is a need to ensure 
that such weapons systems are not employing disproportionate force just to ensure 
that military goals are being met. 

This lack of oversight and the potential for “overzealous” drones targeting based 
on excessively-broad parameters and employing excessive force holds the potential 
for particularly significant violations of international law — of the corpuses of both 
humanitarian and human rights law. Furthermore, given the novelty of drones as 
a tool of war, embedding UAVs within the broader legal context informing the 
use of weapons in conflicts — both national and international — raises a whole host 
of legal issues that, hitherto, have remained unexplored or that lack precedent 
against the backdrop of established international law. 

The final distinguishing factor relating to drones is their application to a hostile 
territory without any clearly developed or specific international law framework in 
place that clearly lays down what is allowed or prohibited. The idea is that there 
is, at present, a legal and/or political vacuum internationally with regards to the 
use of drones, which can allow the US to exploit such vacuity to use force that, 
in other circumstances, would be prohibited. This can give rise to qualitatively 
unique forms of human rights contraventions, as the US may feel that it is not 
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legally bound to disclose its drone policy nor is it pushed to provide transparency 
or accountability relative to its drone operations in the event that human rights 
violations occur. 
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4 Drone strikes and compliance 
with international 
humanitarian law 


Background 


International humanitarian law (IHL) is bifurcated into two main “branches”: jus 
in bello and jus ad bellum. Jus ad bellum is the branch of IHL that deals with those 
laws that govern the justifications for the use of force by states, such as address- 
ing the question of whether a war is defensible; in historical terms this was the 
same analysis that provided the basis of the just war theory.! Today, a recognized 
jus ad bellum justification is reflected under Article 51 of the UN Charter in the 
form of self-defense; other similar justifications such as those based on 
Responsibility to Protect and humanitarian intervention still have not achieved 
customary international law standing. Jus ad bellum has been dealt with at length 
in the preceding chapters. Jus in bello is “the law governing the conduct of 
hostilities.”? The traditional distinction between the two corpuses of IHL entails 
that the conduct of war, governed by principles of military necessity, distinction, 
proportionality, and humanity (jus in bello), are separated from the causes and legal 
justification of armed conflict (jus ad bellum).? However, such distinctions between 
these two categories of law have increasingly begun to appear arbitrary and 
outdated.* 


1 The “just war theory provides normative content for ethical arguments about the resort to and 
conduct of war on the assumption, distinct from realism, that morality has a place in international 
politics” (N. C. Crawford, “Just War Theory and the US Counterterror War,” Perspectives on 
Politics, 2003, Vol. 1, No. 1, p. 6). As per traditional theory, a just war must meet certain moral 
and ethical standards. These standards are most effectively elucidated in the eight principles of 
St. Augustine, see J. Langan, “The Elements of St. Augustine’s Just War Theory,” The Journal of 
Religious Ethics, 1984, Vol. 12, No. 1, p. 19. 

2 R. D. Sloane, “The Cost of Conflation: Preserving the Dualism of Jus ad Bellum and Jus in 
Bello in the Contemporary Law of War,” The Yale Journal of International Law, 2009, Vol. 34, 
No. 47, p. 49. 

3 C. Stahn, “‘Jus ad bellum’, ‘jus in bello’ . . . ‘jus post bellum’? — Rethinking the Conception of 
the Law of Armed Force,” The European Journal of International Law, 2007, Vol. 17, No. 5, p. 925. 

4 The breakdown of dichotomy within IHL has been argued by several authors. See C. Stahn, 
op. cit., pp. 921-43; and A. Orakhelashvili, “The Interaction between Human Rights and 
Humanitarian Law: Fragmentation, Conflict, Parallelism, or Convergence?” The European Journal 


of International Law, 2008, Vol. 19, No. 1, pp. 161-82. 
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Jus ad bellum justifications presented for the drone campaign in FATA 
have already been refuted earlier, as they are more accurately characterized as 
“reprisals or self-help [rather] than traditional concepts of self-defence.” Argu- 
ments for using force employing drones because Pakistan is “unwilling or unable” 
to neutralize the Taliban are based on reinvented justifications predicated upon 
outdated customary international law precedent. Allowing such norms to gain legal 
traction would result in the absurdity of exposing most countries to targeted 
killings.® In any case Pakistan, under international law, cannot be deemed “com- 
plicit” in the activities of the Taliban,’ and to argue otherwise would be without 
factual support. 

Similarly, the US’s employment of the doctrine of neutrality as another form 
of jus ad bellum justification can be disregarded outright. Following the establish- 
ment of the United Nations the doctrine of neutrality has since been largely made 
redundant.® Additionally, the doctrine is applicable only in the context of an 
international armed conflict (IAC), not in a non-international armed conflict 
(NIAC). At present the United States is not in an IAC with Pakistan; moreover, 
it cannot be in an IAC with non-state actors (NSAs) unless such actors are serving 
as proxies of another state. Additionally, the US has argued that it is involved in 
a NIAC with NSAs within Pakistan? as opposed to being at war — i.e. an IAC — 
with the state of Pakistan, who the US officially consider to be an ally in its 
war against terrorism.'? This argument on neutrality, as presented by the US 


5 L. D. Beck, “Unexpected Challenges: The Increasingly Evident Disadvantage of Consider- 
ing International Humanitarian Law in Isolation,” Santa Clara Journal of International Law, 2012, 
Vol. 11, No. 1, p. 6. 

6 According to Stanford’s mapping of militant organizations, “Al-Qaeda has suspected cells in 
more than 100 different countries.” “Mapping Militant Organizations,” Stanford University, 23 
August 2013. Available online www.stanford.edu/group/mappingmilitants/cgi-bin/groups/ 
view/21 (accessed 4 March 2014). 

7 L. D. Beck, op. cit., p. 6. 

8 The doctrine of neutrality is largely defunct in the post-Charter era, as the ability of countries to 
go to war under the doctrine of self-defense has been limited by Art. 51 and through UN mandated 
“collective action” under Art. 43 of the United Nations Charter. Hence, reliance on the law of 
neutrality is problematic as states cannot remain neutral in international disputes by virtue of 
being members of the UN. These members have to comply with the position that the UN Security 
Council takes for the promotion of international peace and security. K. J. Heller, “The Law 
of Neutrality Does Not Apply to the Conflict with Al-Qaeda, and It’s a Good Thing, Too: 
A Response to Chang,” Texas International Law Journal, 2011, Vol. 47, No. 1, p. 138. 

9 “The United States is currently in a non-international armed conflict with Al-Qaeda and its 
associated forces” (“Department of Justice White Paper: Lawfulness of a Lethal Operation 
Directed against a US Citizen Who is a Senior Operational Leader of Al-Qa’ida or an Associated 
Force,” NBC News, 4 February 2013, p. 3. Available online http://msnbcmedia.msn.com/i/ 
msnbc/sections/news/020413_DOJ_White_Paper.pdf (accessed 12 March 2014) (henceforth the 
“White Paper”)). 

10 The US’s arguments that it is in a NIAC with Pakistani NSAs undermines its neutrality arguments 

for using force, as the doctrine of neutrality is not applicable in a NIAC. 
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Government, is reflected by commentators such as Michael W. Lewis,'! would 
require Pakistan to expel and hand over members of the Tehreek-e-Taliban Pakistan 
(TTP) to the US or else face repercussions — which can take the form of drone 
strikes — for not complying with the law of neutrality. 

While the applicability of IHL to drone strikes in FATA is a heated debate in 
international law, one should be wary of conflating the Taliban with Al-Qaeda. 
If we accept the premise that the US is in a state of transnational armed conflict 
with Al-Qaeda,!? it still does not translate into a state of armed conflict with the 
TTP, which is a wholly separate and autonomous entity. The general, non- 
specific, and arguably amorphous threat of terrorism cannot satisfy the test for the 
presence of an armed conflict under international law. 

Furthermore, the US cannot argue that Pakistan has acquiesced and given 
consent as a pretext to conduct drone strikes, as currently there is no ostensible 
consent to such attacks.!? Any earlier consent, if accorded, has since been retracted 


11 M.W. Lewis, “Drones and the Boundaries of the Battlefield,” Texas International Law Journal, 2012, 
Vo. 47, No. 2, p. 304. 

12 The US uses a convoluted self-defense argument to justify its actions against Al-Qaeda. However, 
in light of the UN Charter and its conceptualization of self-defense, such arguments are untenable. 
Harold Koh has argued that “the United States is in an armed conflict with Al-Qaeda, as well 
as the Taliban and associated forces, in response to the horrific 9/11 attacks, and may use force 
consistent with its inherent right to self-defense under international law” (H. H. Koh, “The Obama 
Administration and International Law,” US Department of State, 25 March 2010. Available 
online www.state.gov/s/l/releases/remarks/139119.htm (accessed 4 March 2014). This position 
is further complicated by the refusal of the US to accept the full applicability of IHL to its military 
operations, leading to the problematic position in which the US is both within and an exception 
to the law at the same time. The US position is also outlined in the White House Memorandum 
of 7 February 2002. In the Memorandum, it was claimed that the Geneva Conventions do not 
fully apply to Al-Qaeda and the US’s wider war against terrorism as “the war against terrorism 


ushers in a new paradigm, one in which groups with broad, international reach commit horrific 
acts against innocent civilians, sometimes with the direct support of states. Our nation recognizes 
that this new paradigm — ushered in not by us, but by terrorists — requires new thinking in the 
law of war, but thinking that should nevertheless be consistent with the principles of Geneva” 
(“Humane Treatment of Taliban and al Qaeda Detainees,” The White House, 7 February 2002. 
Available online www.pegc.us/archive/White_House/bush_memo_20020207_ed.pdf (accessed 
12 February 2014)). 

13 It has been argued that “[i]nternational law should recognize consent as a legal basis for using 
force only where a state’s consent authorizes actions the state itself could lawfully undertake. I 
would impose a ‘duty to inquire’ on the acting state to assess whether the host state’s consen 
is consistent with its domestic laws” (A. S. Deeks, “Consent to the Use of Force and Inter- 
national Law Supremacy’, Harvard International Law Journal, 2013, Vol. 54, No. 1, pp. 1-60). 
International law requires that whoever gives state consent at the international level is “authorized 
constitutionally to give that consent [and] is subjected to adequate democratic controls 


domestically” (M. Kumm, “The Legitimacy of International Law: A Constitutionalist Framework 
of Analysis,” The European Journal of International Law, 2004, Vol. 15, No. 5, p. 912). 

This means that the Pakistani state’s consent should be backed by the democratic bodies, such 
as Parliament, which represent the will of the people. Consent given by individuals or officials, 
whose decisions are not backed by the country’s institutions, thus lack the capacity to render 
consent in the first place. 
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by the Government of Pakistan. Furthermore, the drone strikes taking place 
transcend any level of consent that might have been accorded. The US cannot 
rely on the doctrine of consent when the state of Pakistan does not possess the legal 
standing to consent to committing violations of jus cogens once established.'* 


The presence of an armed conflict in Pakistan 


The applicability of IHL is dependent on whether or not an armed conflict exists 
in FATA. The fact that an alliance of NSAs is actively engaged in combat with 
the regular armed forces of Pakistan and militias backed by the army, and the fact 
that the US is independently conducting its lethal drone operations in the region, 
requires a careful determination of the nature of the conflict in the area. While 
this chapter confirms the existence of a NIAC between Pakistan and the TTP, it 
also explicitly confirms that the US is not — and in fact cannot be — engaged in an 
TAC or a NIAC with the TTP under IHL. The absence of such an armed conflict, 
however, does not preclude the applicability of protections accorded under 
Common Article 3, which are the absolute minimum levels of human rights 
protections to be accorded in any situation, including the current context, where 
the US use of force via its drone program is not compliant with jus ad bellum and 
is contrary to international law. 

Under the Geneva Conventions it is explicitly clear that there cannot be an IAG 
between the US and NSA’s in Pakistan, as such NSA’s are not High Contracting 
Parties to the Convention.!° The seminal US Supreme Court case of Hamdan v. 
Rumsfeld'® conclusively confirmed this, stating that the US is not in a state of IAC 
with Al-Qaeda, as Al-Qaeda is not a “High Contracting Party” to the Geneva 


14 The Vienna Convention on the Law of Treaties (adopted 22 May 1969, entered into force on 
27 January 1980) 1155 UNTS 331, Art. 53: “A treaty is void if, at the time of its conclusion, it 
conflicts with a peremptory norm of general international law. For the purposes of the present 
Convention, a peremptory norm of general international law is a norm accepted and recognized 
by the international community of States as a whole as a norm from which no derogation is 
permitted and which can be modified only by a subsequent norm of general international law 
having the same character.”) Furthermore, Art. 26 of the Responsibility of States for Inter- 
nationally Wrongful Acts states that “Nothing in this chapter [of the Draft Articles] precludes 
the wrongfulness of any act of a State which is not in conformity with an obligation arising under 
a peremptory norm of general international law.” 

15 The criterion for the presence of an international conflict is that both parties need to be “High 
Contracting Parties.” Even if we are to accept the premise that the US is at war with the TTP, 
only the US qualifies as a High Contracting Party, thus precluding the possibility of this being 
an IAC. Common Art. 2 of the Geneva Conventions of 12 August 1949 defines the parameters 
for determining an IAC: “In addition to the provisions which shall be implemented in peacetime, 
the present Convention shall apply to all cases of declared war or of any other armed conflict 
which may arise between two or more of the High Contracting Parties, even if the state of war 
is not recognized by one of them. The Convention shall also apply to all cases of partial or total 
occupation of the territory of a High Contracting Party, even if the said occupation meets with 
no armed resistance.” 


16 Hamdan v. Rumsfeld 548 US 557, 126 S Ct 2749 (2006). 
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Conventions.!’ An ancillary point drawing from the seminal Nicaragua? and Oil 


Platforms!’ judgments is that “for the vast majority of terrorist activity, the use of 


»20 as it does not reach 


2921 


force could not be justified by the doctrine of self-defence, 
the “threshold of violence in order to trigger the right of self-defence. 

The case of Prosecutor v. Tadi? is conclusive regarding the question of whether 
violence crosses a threshold such that it can be classified as an armed conflict under 


IHL, and the definition of what — in fact — classifies as a NIAC. With regards to 
the first question the judgment stated that there are 


two aspects of a conflict; the [1] intensity of the conflict and the [2] 
organization of the parties to the conflict. In an armed conflict of an internal 
or mixed character, these closely related criteria are used solely for the 
purpose, as a minimum, of distinguishing an armed conflict from banditry, 


unorganized and short-lived insurrections, or terrorist activities, which are not 


subject to international humanitarian law.” 


The intensity test provides that a NIAC should be “similar to an international 
war,” but the conflict itself must be confined within the special boundaries of 
a particular country.*! The conflict between Pakistan and TTP clearly has crossed 


17 M. W. Lewis, op. cit., p. 307. The Bush Administration characterized conflicts between a State 
and NSAs as “transnational armed conflicts” (S. Radin, “Global Armed Conflict? The Threshold 
of Extraterritorial Non-International Armed Conflicts,” International Law Studies, 2013, Vol. 89, 
pp. 696-743). However, the armed conflict was classified as non-international in Hamdan (n 16), 
thus invoking the Conventions and Common Art. 3 in particular. In light of this judgment, there 
has been an increased proclivity to “classify any conflict that is not intergovernmental as non- 
international,” but emerging opinion has challenged the Hamdan judgment in this respect, as such 
classification contradicts the purpose and spirit of Common Art. 3. 

18 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America) 
(Judgment) [1984] ICJ Rep 392. Available online www.icj-cij.org/docket/files/70/6485.pdf 
(accessed 29 November 2013). 

19 Case Concerning Oil Platforms (Islamic Republic of Iran v. United States of America), ICJ, 6 November 
2003. Available online www.refworld.org/docid/414b00604.html (accessed 6 February 2014). 
The case suggested that the self-defense argument can only be raised against a state, and must 
be in response to an “armed attack” instead of sporadic threats. “[I]n exercise of the right of 
individual self-defence, the United States has to show that attacks had been made upon it for 
which Iran was responsible; and that those attacks were of such a nature as to be qualified as 
‘armed attacks’ within the meaning of that expression in Article 51 of the United Nations Charter, 
and as understood in customary law on the use of force ... The United States must also show 
that its actions were necessary and proportional to the armed attack made on it, and that the 
platforms were a legitimate military target open to attack in the exercise of self-defence” (Case 
Concerning Ou Platforms, para. 51). 

20 L. D. Beck, op. cit., p. 6. 

21 L. D. Beck, op. cit., p. 6; but see C. Gray, International Law and the Use of Force, USA: Oxford 
University Press, 2008, p. 126, where she posits that the Case Concerning Oil Platforms acknowledges 
the possibility for a series of events to constitute an “armed attack.” 

22 Tadic Case (Judgment) ICTY-94-1 (26 January 2000). 

23 Ibid., para. 562. 

24 ICRC, “Convention (III) Relative to the Treatment of Prisoners of War. Geneva, 12 August 
1949,” Treaties and States Parties to Such Treaties, 1960, p. 37. Available online www.icrc.org/ihl/ 
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the Yadic definitional threshold to be classified as a NIAC between these two 
parties.” 

In addition to being specific to the intensity of the conflict, the existence of 
a NIAC is also specific to the parties to said conflict. The US, therefore, cannot 
argue that the existence of such a conflict is independent of such constraints 
for classification purposes. The Tadic judgment explicitly stated that a NIAC occurs 
when there is “protracted armed violence between governmental authorities and 
organized armed groups or between such groups within a State.”?° The US’s drone 
program in FATA does not fulfill this criterion as the US is not fighting armed 
groups or organizations within its own territory — akin to a civil war; rather it 1s 
dealing with NSAs in foreign territory.’ 

In light of the specific nature of the war on terror, a new category of armed 
conflict has been posited by some commentators — Le. “internationalized 


1a13044f3bbb5b8ec 1 2563fb0066f226/466097d7a30 1 f8c4c 1 2563cd00424e2b? OpenDocument 
(accessed 5 March 2014). 

25 The conflict between the TTP and the Pakistani state is a NIAC in that it meets the criteria laid 
down in international law and the Tadic Case. Blank and Farley have concluded that a NIAC 
definitely exists between Pakistan and the TTP, as the hostilities meet the threshold requirements 
for a NIAC (L. R. Blank and B. R. Farley, “Characterizing US Operations in Pakistan: Is the 
United States Engaged in an Armed Conflict?” Fordham International Law Journal, 2010, Vol. 34, 
No. 2, p. 163). The Inter-American Court of Human Rights held, in Juan Carlos Abella v. Argentina, 
Inter-American Court of Human Rights, Series Case 11.137, Report 55/97 (18 November 1997), 
that the fact that attacks are “planned [and] coordinated” and directed towards a “quintessential 
military object” make the situation a NIAC (p. 155). The ICTY, in Prosecutor v. Limaj (Judgment) 
ICTY-03-66 (30 November 2005), rejected the argument that “regionally disparate and 
temporally sporadic attacks carried out over a broad and contested geographic area should 
not be held to amount to an armed conflict” and held that the situation amounted to a NIAC 
(p. 168). The Kosovo Liberation Army (KLA) attack on Serbian police (lasting two days) and 
firefights lasting for twenty minutes amounted to an armed conflict. Applying the same standard 
to the TPP attacks in Pakistan, “the large scale nature of the armed engagements in Pakistan 
over the past year [2010] far outstrip the clashes in Kosovo with regards to the number of troops 
involved, the types of weapons and targets, and the number displaced” (Blank and Farley, op. 
cit., p. 168). In the Limaj case, the ICTY did not impose a strict requirement for organizational 
structure. Although the KLA was structurally lacking in some aspects, these inadequacies were 
attributed to the covert and nascent nature of the KLA. It can be analogized that “the TTP’s 
organizational deficiencies may also be attributed to its origin and the nature of its conflict with 
Pakistan” (Blank and Farley, op. cit., p. 172). 

26 Tadic Case, op. cit., n 22, para. 561; the Israeli Supreme Court in The Public Committee against Torture 
in Israel v. The Government of Israel, Supreme Court of Israel, 14 December 2006. Available 
online http://elyon 1 .court.gov.il/Files_ENG/02/690/007/a34/02007690.a34.pdf ruled “that 
transnational terrorism should be treated as an international armed conflict” (M. N. Schmitt 
et al., Yearbook of International Humanitarian Law — 2010, Springer, 2011, Vol. 13, p. 319). 

27 But see L. D. Beck, op. cit. It has been conclusively stated by certain authorities on international 
law that Common Art. 3 does not apply in this case, as it “spoke exclusively of insurgents resist- 
ing the incumbent government inside a single State. . . . Targeting someone in another country 
through the exclusive use of drones or other air power makes it automatically impossible to respect 
these provisions. Article 3 was clearly never meant to apply to such a situation” (L. D. Beck, 
op. cit., p. 2). The US government’s position, as seen in the Hamdan case, is that in relation to 
the war on terror prisoners or unlawful combatants “could not invoke the Geneva Conventions 
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non-international armed conflicts.”*° Those putting forward such points of view 


have argued that “because these conflicts are not expressly contemplated by the 
traditional laws of war, rules from both types of conflict [i.e. LAC and NIAC] should 
govern where appropriate.”?? While this approach might lead to greater 
compliance with IHL zn bello, it would also open the gateway for mandating the 
use of force as an ad bellum justification. 


The applicability of Common Article 3 


In the Hamdan case the court correctly extended the protections under Common 
Article 3 to the war on terror and the detainees of Guantanamo Bay. The 
applicability of these protections, however, should not be contingent upon the 
classification of the conflict itself. The Hamdan case therefore adopted a wide 
interpretation of Common Article 3 for “conflict not of an international character” 


to mean conflict not just limited to civil war; a stance that does not reflect the 


international law position that has been clearly outlined in the Tadic case.*! 


Furthermore, the reasoning behind the Hamdan case was not to categorize the conflict 
per se, but rather to ensure that minimum IHL protections are accorded to the 
conflict. 

Since the Geneva Conventions, and Common Article 3 in particular, lay down 
the minimum protections”? that must be met during any conflict, it is argued that 


at all ... [as] the Conventions did not in any event apply to the armed conflict [war against 
Al-Qaeda] . . . the war with al Qaeda evades the reach of the Geneva Conventions.” The judges 
in the Hamdan case disagreed with this reasoning, asserting the applicability of Common Art. 3 
(Hamdan (n 16) 557, 629-32; 2749, 2795-7). 

28 “An internationalized non-international armed conflict is a civil war characterized by the 
intervention of the armed forces of a foreign power” (H. P. Gasser, “Internationalized Non- 
International Armed Conflicts: Case Studies of Afghanistan, Kampuchea and Lebanon,” The 
American Unwersity Law Review, 1983, Vol. 33, No. 1, p. 145). 

29 R.J. Vogel, “Drone Warfare and the Law of Armed Conflict,” Denver Journal of International Law 
and Policy, 2010, Vol. 39, No. 1, p. 111. 

30 Several commentators, such as Arturo Carrillo-Suarez, have argued for minimum humanitarian 
protections to be developed and applied independently of the conflict. Acknowledging the 
inability of Common Art. 3, at times, to adequately deal with the complexity of modern internal 
conflicts, the Article at the very least ensures a minimum standard to be maintained (A. C. Suarez, 
“Hors de Logique: Contemporary Issues in International Humanitarian Law as Applied to 
Internal Armed Conflict,” American University International Law, 1999, Vol. 15, No. 1, p. 9). 

31 Hamdan (n 16) 630; 2795-6; the Hamdan case has resulted in “redefining the term ‘non- 
international armed conflict’ to include all conflicts not deemed to be ‘international armed 
conflicts’” (M. W. Lewis, op. cit., p. 307). 

32 The protections laid down in Common Art. 3 to the Geneva Conventions of 12 August 1949 
are: “(1) Persons taking no active part in the hostilities, including members of armed forces who 
have laid down their arms and those placed ‘hors de combat’ by sickness, wounds, detention, or 
any other cause, shall in all circumstances be treated humanely, without any adverse distinction 
founded on race, colour, religion or faith, sex, birth or wealth, or any other similar criteria. To 
this end, the following acts are and shall remain prohibited at any time and in any place whatsoever 
with respect to the above-mentioned persons: (a) violence to life and person, in particular murder 
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any form of armed conflict should also be regulated by the Geneva Conventions.*? 


Additionally, Article 3 protections are so essential that they are operational in all 
circumstances, regardless of whether a conflict exists or not, as they are “the few 
essential rules of humanity which all civilized nations consider as valid everywhere 
and under all circumstances and as being above and outside war itself.” Common 
Article 3 protections are minimum protections that are available at all times; their 
applicability does not — and should not — define the conflict itself. Furthermore, 
the ICRC Commentary on Common Article 3 posits that “the scope of application 
of the Article must be as wide as possible.” While it is argued that “Common 
Article 3 and the customary laws of war applicable in non-international armed 
conflicts apply to the conflict between the United States and the TTP,” such does 
not mean that the conflict itself should be forced to fit into the rigid IAC/NIAC 
binary. 

In sum, this means that no state may escape its obligations under Common 
Article 3 simply because a conflict does not meet certain technical thresholds, as 
“[the Article] merely demands respect for certain rules, which were already 
recognized as essential in all civilized countries, and embodied in the national 
legislation of the States in question, long before the Convention was signed.”°7 

In terms of classification, however, the drone strikes in FATA, where use of force 
— contrary to international law — is being employed to target NSAs, cannot be 
accommodated for under the armed conflict paradigm of the “two classical 
categories” of IHL.°* 


The legality of the weapon 


Some legal commentators see no dissimilarity between drones and other legal 
weapons. However, the technological advances surrounding drones are central to 
IHL itself, as they “threaten to leave the existing framework of international 
humanitarian law inadequate”*® to deal with the moral and legal challenges 
that automated weapons pose. The issue is further compounded by the fact 


of all kinds, mutilation, cruel treatment and torture; (b) taking of hostages; (c) outrages upon 
personal dignity, in particular humiliating and degrading treatment; (d) the passing of sentences 
and the carrying out of executions without previous judgment pronounced by a regularly 
constituted court, affording all the judicial guarantees which are recognized as indispensable by 
civilized peoples. (2) The wounded and sick shall be collected and cared for.” 

33 L. R. Blank and B. R. Farley, op. cit., p. 185. 

34 H. J. Steiner and P. Alston, International Human Rights in Context, New York: Oxford University 
Press, 2000, p. 397. 

35 ICRC, Convention (III) Relative to the Treatment of Prisoners of War (n 24), pp. 36-7. 

36 L. R. Blank and B. R. Farley, op. cit., pp. 185-6. 

37 ICRC, Convention (III) Relative to the Treatment of Prisoners of War (n 24), p. 36. 

38 L. D. Beck, op. cit., p. 1. 

39 M. Wagner, “Taking Humans out of the Loop: Implications for International Humanitarian 
Law,” Journal of Law, Information and Science, 2011, Vol. 21, p. 4. 
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that the current IHL regime is firmly rooted in an “anthropocentric para- 


”4 and thus inept to deal with the level of automation that is employed by 
41 


digm 
drones. 

In order to assess the legality of drones under IHL it is imperative to determine 
whether their usage as weapons complies with the four cardinal principles of IHL 
— namely distinction, proportionality, military necessity, and humanity (i.e. a 
prohibition against unnecessary suffering and superfluous injury). As a preface, it 
must be posited that the weapons carried on drones must be separated from the 
platform itself— while the weapons themselves might be legal; the delivery platform 
can prove problematic. Nevertheless, it is important to note at this juncture that 
the functionality of drones is intrinsically linked to the nature of the platform — i.e. 
the delivery system — thus rendering the initial distinction between the weapon 
and the platform somewhat problematic. In other words, there are certain distinct 
qualities and properties inherent in how Unmanned Armed Vehicles (UAV) have 
to function in order to be militarily efficacious that render them forbidden per se. 
The effective use of drones to target and eliminate NSAs requires certain qualitative 
assessments, but in practice these assessments are made through techniques, 


including “signature” strikes, which constitute quantitative surveillance from a 


distance, devoid of many qualitative determinations.” 


In order to be complaint with IHL, drones must distinguish between the civilian 
population and combatants, and between civilian and military objects. This 
cardinal principle of distinction is provided for in Articles 48," 51(2),**51(4),® 51(5)* 


40 M. Wagner, op. cit., p. 10. 

41 However, some commentators believe that “the use of drones may actually, in certain cases, 
enhance the protections to which various persons and objects are entitled under international 
humanitarian law” (M. N. Schmitt et al., op. cit., p. 313). 

42 In contrast to signature strikes, double-tap strikes are not intrinsic to the use of drones as weapons, 
thus the illegality of this technique does not necessarily result in the illegality of drones per se. 

43 Art. 48 of Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to 
the Protection of Victims of International Armed Conflicts (Protocol I) (adopted 8 June 1977, 
entered into force on 7 December 1978) 1125 UNTS 3 (henceforth Additional Protocol I): 
“In order to ensure respect for and protection of the civilian population and civilian objects, the 
Parties to the conflict shall at all times distinguish between the civilian population and combatants 
and between civilian objects and military objectives and accordingly shall direct their operations 
only against military objectives.” 

44 Art. 51(2) of Additional Protocol I (n 43): “The civilian population as such, as well as individual 
civilians, shall not be the object of attack. Acts or threats of violence the primary purpose of which 
is to spread terror among the civilian population are prohibited.” 

45 Art. 51(4) of Additional Protocol I (n 43): “Indiscriminate attacks are prohibited. Indiscriminate 
attacks are: a) those which are not directed at a specific military objective; b) those which employ 
a method or means of combat which cannot be directed at a specific military objective; or 
c) those which employ a method or means of combat the effects of which cannot be limited as 
required by this Protocol; and consequently, in each such case, are of a nature to strike military 
objectives and civilians or civilian objects without distinction.” 

46 Art. 51(5) of Additional Protocol I (n 43): “Among others, the following types of attacks are to 
be considered as indiscriminate: a) an attack by bombardment by any methods or means which 
treats as a single military objective a number of clearly separated and distinct military objectives 
located in a city, town, village or other area containing a similar concentration of civilians or 
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and 52(2)*’ of Additional Protocol 1; Article 13*° of Additional Protocol 2 of the 
Geneva Conventions; and Articles 8(2)(b)(i)? and 8(2)(b)(xx)°° of the Rome Statute, 
and has now become part of customary IHL, thus extending beyond the application 
of the Geneva Conventions and its Additional Protocols.°! 

While the weapons used on drones are “capable of prosecuting the attack in 
a discriminatory manner,”* the question remains as to whether the drone plat- 
form allows for the requisite levels of discriminatory strikes. It has been argued 
that UAVs can potentially be programmed to take cognizance of the nature of 
targets and abort an attack in cases of “uncertainty.”°? However, the current 
practice of “signature strikes,” based on “suspicious patterns of behavior,”** does 
not adequately make distinctions that are necessary under IHL. Furthermore, 
even with highly improved levels of technology, qualitative distinctions based on 
human judgment cannot be made by machines on parameters such as through 
automated signaturing.” The logic of distinction rests on an obligation of the 


civilian objects; and b) an attack which may be expected to cause incidental loss of civilian life, 
injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive 
in relation to the concrete and direct military advantage anticipated.” 

47 Art. 52(2) of Additional Protocol I (n 43): “Attacks shall be limited strictly to military objectives. 
In so far as objects are concerned, military objectives are limited to those objects which by their 
nature, location, purpose or use make an effective contribution to military action and whose total 
or partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a 
definite military advantage.” 

48 Art. 13(2) of Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating 
to the Protection of Victims of Non-International Armed Conflicts (Protocol II) (adopted 
8 June 1977, entered into force on 7 December 1978) 1125 UNTS 609 (henceforth Additional 
Protocol II): “The civilian population as such, as well as individual civilians, shall not be the object 
of attack. Acts or threats of violence the primary purpose of which is to spread terror among the 
civilian population are prohibited.” 

49 Art. 8(2)(b)(a) of the Rome Statute of the International Criminal Court (adopted 17 July 1998, 
entered into force on | July 2002) 2187 UNTS 90 (henceforth the Rome Statute) prohibits 
“intentionally directing attacks against the civilian population as such or against individual civilians 
not taking direct part in hostilities.” 

50 Art. 8(2)(b)(xx) of the Rome Statute (n 49) prohibits “employing weapons, projectiles and material 
and methods of warfare which are of a nature to cause superfluous injury or unnecessary 
suffering or which are inherently indiscriminate in violation of the international law of armed 
conflict, provided that such weapons, projectiles and material and methods of warfare are the 
subject of a comprehensive prohibition.” 

51 J. M. Henckaerts and L. D. Beck, Customary International Humanitarian Law. Volume I: Rules, New 
York: Cambridge University Press, 2009, “Rule 1: The parties to the conflict must at all times 
distinguish between civilians and combatants. Attacks may only be directed against combatants. 
Attacks must not be directed against civilians.” 

52 M. Wagner, op. cit., p. 7. 

53 Ibid. 

54 A. Huffington, “‘Signature Strikes’ and the President’s Empty Rhetoric on Drones,” The Huffington 
Post, 7 October 2013. Available online www.huffingtonpost.com/arianna-huffington/signature- 
strikes-and-the_b_3575351.html (accessed 4 March 2014). 

55 Furthermore, it has come to light that targets for drone strikes are not chosen based on information 
collected through surveillance by drones, rather through “geo-locates,” i.e. the location of targets 
is determined through information collected by the National Security Agency (NSA). Targets are 
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commander to “distinguish the locos (and effect) of his actions.”°® Therefore, it is 
not enough that drones are precise; the impact of drones and the way they are 
used in turn defines and decides the legality of the platform itself. 

When it comes to the principle of distinction, drones are quite analogous to 
landmines,’ thus raising interesting questions of whether they should be banned 
in the same way as landmines have been for failing to make the appropriate 
levels of distinction, and for their inability to conform with the other requirements 
of proportionality, necessity, and humanity. Such requirements necessitate qualita- 
tive assessments that the drone platform by its very nature is increasingly less 
reliant on.°® 

While a great deal of similitude exists between drones and missiles, the legality 
of missiles under IHL does not guarantee the same for drones. The decision to 
fire a missile is instantaneous and takes place within a situational context; drones, 
on the other hand, attack after extensive surveillance and the decision to fire is 
predicated upon automated determinations. Thus, drones are not simply a wea- 
pon directed towards a target but are a technology that both surveys and makes 
decisions regarding when and what to attack. In other words, drones are the 
information-gatherer, decision-maker, and weapon all in one fell swoop. Further- 
more, while missiles are fired from a distance, drones are physically omnipresent 
on foreign territory. 


located through “the SIM card or handset of a suspected terrorist’s mobile phone, enabling the 
CIA and US military to conduct night raids and drone strikes to kill or capture the individual in 
possession of the device” (J. Scahill and G. Greenwald, “The NSA’s Secret Role in the US 
Assassination Program,” The Intercept, 10 Feb 2014. Available online https://firstlook.org/ 
theintercept/article/2014/02/10/the-nsas-secret-role/ (accessed 4 March 2014)). 

56 S.W. B. Walters, “Missiles over Kosovo: Emergence, Lex Lata, of a Customary Norm Requiring 
the Use of Precision Munitions in Urban Areas,” Naval Law Review, 2000, Vol. 47, p. 147. 

57 The indiscriminate effects of landmines are heavily regulated under IHL; Protocol on Prohibi- 
tions or Restrictions on the Use of Mines, Booby-Traps and Other Devices as amended on 3 
May 1996 (Protocol II to the 1980 CCW Convention as amended on 3 May 1996) (adopted 
3 May 1996, entered into force on 3 December 1998) 2048 UNTS 93 (henceforth Protocol II 
of the CCW). 

58 A good example of indiscriminate weapons is the cluster bomb, which is described as covering 
a “wide-area,” and results in a high volume of casualties. Cluster bombs are also relevant because 
they, much like drones, are not banned explicitly. In order to effectively analogize drones with 
cluster bombs the criteria applied to cluster bombs to determine legality are relevant: a) 
“geographically indiscriminate in nature, when used in areas of civilian concentration,” b) the 
large surface area of the bombs makes them inaccurate, c) temporally indiscriminate, and d) their 
cumulative characteristics “make them inherently indiscriminate and outweigh their military 
necessity” (V. Wiebe, “Footprints of Death: Cluster Bombs as Indiscriminate Weapons under 
International Humanitarian Law,” Michigan Journal of International Law, 2000, Vol. 22, No. 85, 
p. 87). Contrary to conventional discourse, evidence has been presented that indicates that drones 
are not more ‘surgical’ or ‘precise’ in their nature, as drone “operations were statistically more 
likely to cause civilian casualties than were operations conducted by manned air platforms” 
(L. Lewis and S. Holewinski, “Changing of the Guard: Civilian Protection for an Evolving 
Military,” Prism, Vol. 4, No. 2, p. 60). 
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The requirement of proportionality is mandated under Articles 51(5)(b),°° 


57(2)(b),°° and 57(2)(a)(iii)®! of Additional Protocol I to the Geneva Conventions 
and Article 8(2)(b)(iv)? of the Rome Statute and “does not prohibit civilian deaths, 
but is directed at limiting incidental but foreseeable damage to civilians and 
civilian objects when a legitimate military object is targeted.”® The standard of 
proportionality, as laid out under IHL, is that damage should not be “excessive” 
in relation to the military aim. The use of drones has instead led first to the 
quantification of civilian life at the hands of civilian drone operators; second, while 
these determinations are qualitative in nature, even when made quantitatively, 
decisions as to the number of permissible casualties in relation to the value of the 
target, seem arbitrary. Proportionality is always contextually and qualitatively 
assessed, thus “the principle of proportionality with its requirement of making 
highly relational and context-dependant assessments”® poses a greater challenge 
to the legality of drones. This is due to the fact that, in the case of drones, 
proportionality assessments are being made quantitatively, with major decision- 
making reliant upon decontextualized situations, statistical averages, and the 
numerical valuation of life. Proportionality cannot be left to automated decisions 
as it is not possible to make these assessments algorithmically.°%° The macabre 


process of this calculation is embedded in an approach centered on cost-benefit 


analyses — indicative of the economic logic of war.” 


59 Art. 51(5)(b) of Additional Protocol I (n 43): “[A]n attack which may be expected to cause incidental 
loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which 
would be excessive in relation to the concrete and direct military advantage anticipated.” 

60 Art. 57(2)(b) of Additional Protocol I (n 43): “[A]n attack shall be cancelled or suspended if it 
becomes apparent that the objective is not a military one or is subject to special protection or 
that the attack may be expected to cause incidental loss of civilian life, injury to civilians, damage 
to civilian objects, or a combination thereof, which would be excessive in relation to the concrete 
and direct military advantage anticipated.” 

61 Art. 57(2)(a)(iii) of Additional Protocol I (n 43): “[R]efrain from deciding to launch any attack 
which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian 
objects, or a combination thereof, which would be excessive in relation to the concrete and direct 
military advantage anticipated.” 

62 Art. 8(2)(b)Gv) of the Rome Statute (n 49) prohibits “intentionally launching an attack in the 
knowledge that such attack will cause incidental loss of life or injury to civilians or damage to 
civilian objects or widespread, long-term and severe damage to the natural environment which 
would be clearly excessive in relation to the concrete and direct overall military advantage 
anticipated.” 

63 V. Wiebe, op. cit., p. 100. 

64 Ibid. 

65 M. Wagner, op. cit., p. 9. 

66 Ibid. Such determinations are already being made with drones as it is reported that “[i]f a school, 
hospital, or mosque is within the likely blast radius ofa missile, that, too, is weighed by a computer 
algorithm before a lethal strike is authorized” (J. Mayer, “The Predator War,” The New Yorker, 
26 October 2009. Available online www.newyorker.com/reporting/2009/10/26/091026fa_ 
fact_mayer (accessed 4 March 2014)). 

67 E. Weizman, The Least of All Possible Evils: Humanitarian Violence from Arendt to Gaza, London: Verso, 
2011, p. 14. 
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When assessing proportionality, arguments have been put forward to redefine 
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“military advantage,” “acceptable levels,” and the definition of “civilians” and 
“civilian objects” on the pretext of a new “global” threat from a fluid enemy, not 
accounted within the current understanding and exigencies of IHL. It has further 
been argued that new categories and interpretations should be employed to 
counter the proclaimed unconventional strategies of “terrorists.” Unfortunately, 
such strategies render the requirement of proportionality redundant and result in 
a bigger challenge to the doctrine of proportionality by state actors in comparison 
to that posed by “terrorists.” 

The doctrine of military necessity has been addressed by Articles 52° and 54(5)° 
of Additional Protocol 1 of the Geneva Convention and by Article 8” of the 
Rome Statute. As one of the “cardinal principles of IHL””! — military necessity — 
is also complemented by additional concepts such as the principle of distinction, 
evinced by their juxtaposition in Articles 51 and 52 in Additional Protocol I to 
the Geneva Conventions.”? This requirement mandates that drones can only 
legally be employed when the use of force will provide a definite military advantage 
that outweighs the foreseeable damage such strikes cause. As drones in FATA 
are used to eliminate high-value military targets, there is the danger that the 
requirement for military necessity might be accorded pre-emptory status, under- 
mining other requirements such as distinction and humanity. Military necessity, 
as a concept, does not operate independently; instead, it is qualified by the other 
three fundamental requirements of IHL — namely distinction, proportionality, and 
humanity.” 


68 Art. 52(2) of Additional Protocol I (n 43): “Attacks shall be limited strictly to military objectives. 
In so far as objects are concerned, military objectives are limited to those objects which by their 
nature, location, purpose or use make an effective contribution to military action and whose total 
or partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a 
definite military advantage.” “Although the catalogue of direct reference to military necessity in 
IHL is slim, the principle pervades the entire body of law by undergirding individual rules. In 
this central role, military necessity exists in equipoise with the principle of humanity, which seeks 
to limit the suffering and destruction incident to warfare. This symbiotic relationship determines 
in which direction, and at what speed, IHL evolves. It also determines the manner of its 
application on the battlefield” (M. N. Schmitt, “Military Necessity and Humanity in International 
Humanitarian Law: Preserving the Delicate Balance,” Virginia Journal of International Law, 2010, 
Vol. 50, No. 4, p. 796.) 

69 Art. 54(5) of Additional Protocol I (n 43): “[D]erogation from the prohibitions contained in 
paragraph 2 may be made by a Party to the conflict within such territory under its own control 
where required by imperative military necessity.” 

70 Art. 8(2)(iv) of the Rome Statute prohibits “[e]xtensive destruction and appropriation of property, 
not justified by military necessity and carried out unlawfully and wantonly.” 

71 M. N. Schmitt, op. cit., p. 803; Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) 
(1996) 35 ILM 814. 

72 M. N. Schmitt, op. cit., p. 803. 

73 Ibid., p. 796. 
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The principle of humanity is enshrined in Article 8(2)(b)(xx)’* of the Rome 
Statute, Articles 23(e) and 227° of the Hague Convention IV; Articles 51(5)(b)”” 
and 35(2)’° of Additional Protocol I of the Geneva Convention; and the HPCR 
Manual on International Law Applicable to Air and Missile Warfare,’? and 
constitutes a necessary component of customary international law.®° The articles 
demonstrate that military necessity and humanity complement one another when 
it comes to the term “excessive” (force).2! The Geneva Conventions and their 
Additional Protocols do not explicitly mention any illegal weapons; they do, 
however, lay down general guidelines in Article 36 of Additional Protocol I as to 
the means of warfare.®? Under IHL there is a blanket prohibition on weapons that 
cause superfluous injury or unnecessary suffering;®* the main rationale behind these 


74 Art. 8(2)(b)(xx) of the Rome Statute (n 49) prohibits “employing weapons, projectiles and material 
and methods of warfare which are of a nature to cause superfluous injury or unnecessary 
suffering or which are inherently indiscriminate in violation of the international law of armed 
conflict, provided that such weapons, projectiles and material and methods of warfare are the 
subject of a comprehensive prohibition and are included in an annex to this Statute.” 

75 Art. 23(e) of the Convention (IV) respecting the Laws and Customs of War on Land and its annex: 
Regulations concerning the Laws and Customs of War on Land (adopted 18 October 1907, 
entered into force 27 January 1910) 205 CTS 277 (henceforth the Hague Convention 1907): 
“To employ arms, projectiles, or material calculated to cause unnecessary suffering.” 

76 Art. 22 of the Hague Convention 1907 (n 76): “The right of belligerents to adopt means of injuring 
the enemy is not unlimited.” 

77 Art. 51(5)(b) of Additional Protocol I (n 43): “[A]n attack which may be expected to cause 
incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination 
thereof, which would be excessive in relation to the concrete and direct military advantage 
anticipated.” 

78 Art. 35(2) of Additional Protocol I (n 43): “It is prohibited to employ weapons, projectiles and 
material and methods of warfare of a nature to cause superfluous injury or unnecessary suffering.” 

79 Section C(5)(b) of the HPCR, Manual on International Law Applicable to Air and Missile 
Warfare, 15 May 2009. Available online http://ihlresearch.org/amw/HPCR% 20Manual.pdf 
(accessed 10 February 2014): “The prohibition of unnecessary suffering or superfluous injury. 
Consequently, it is prohibited to conduct air or missile combat operations which employ weapons 
that are calculated, or of a nature, to cause unnecessary suffering or superfluous injury to 
combatants.” 

80 J. M. Henckaerts and L. D. Beck, op. cit., p. 237: “Rule 70: The use of means and methods of 
warfare which are of a nature to cause superfluous injury or unnecessary suffering is prohibited.” 

81 M.N. Schmitt, op. cit., pp. 804-5. 

82 Since drones are not specifically mentioned in international law instruments, they are subject to 
general principles of IHL (Section C(7) of the Manual (n 79): “The use of any weapon not expressly 
mentioned . . . is subject to the general rules of and principles of customary and treaty law of 
international armed conflict (in particular the principle of distinction and prohibition of 
unnecessary suffering), as well as to any other treaty law applicable for Contracting Parties.” 
Furthermore, Art. 36 of Additional Protocol I (n 43) imposes an obligation on states to make 
sure new technology is in conformity with IHL: “In the study, development, acquisition or 
adoption of a new weapon, means or method of warfare, a High Contracting Party is under 
an obligation to determine whether its employment would, in some or all circumstances, be 
prohibited by this Protocol or by any other rule of international law applicable to the High 
Contracting Party.” 

83 “Protocol III of the 1980 Convention on Conventional Weapons (CCW) placed limits on the use 
of incendiary weapons against or in the vicinity of civilians and in forested areas. As civilians 
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prohibitions is that they cause some form of “permanent disability” or “render 
death inevitable.”®* The fact that drones do not have a warning system and do 
not allow for evacuations renders death almost inescapable.®° The decision to 
deploy a UAV in a particular area almost always results in fatalities and there is 
little chance or opportunity of escape for those targeted. While the weapons used 
on drones might not be illegal per se —1.e. not causing superfluous injury — it is their 
use through the drones’ platform, and the inescapability of the strikes themselves, 
which can result in unnecessary suffering and excessive injury. 

Full automation in weaponry, while still not possible or practical under the 
technological status quo, is nevertheless a very real possibility in the future and these 
advances in technological sophistication greatly inform current debate surrounding 
the use of drones in armed conflict and will continue to do so in times to come. 
The possibility of complete automation of such weapons systems is made more 
palpable by the fact that the US Department of Defense (DoD) reported in 2009 
“that the technological challenges regarding fully autonomous systems will be 
overcome by the middle of the century.”®° The logical conclusion of such 
developments in drone technology will be “an unmanned system that prosecutes 
an attack based on a code that enables an independent (i.e. not pre-determined) 
decision-making process without direct human input. This includes the detection 
and targeting as well as the firing decision, wholly independent from immediate 


were often the unintended victims of booby traps and antipersonnel mines, CCW Protocol II 
(1980) and Amended Protocol II (1996) imposed restrictions on their use in situations endangering 
the civilian population. The 1997 Ottawa Convention [Convention on the Prohibition of the 
Use, Stockpiling, Production and Transfer of Antipersonnel Mines and on Their Destruction, 
Sept. 18, 1997, 36 ILM 1507 (1997)] banned the use of such mines altogether by states party 
thereto. A fifth Protocol to the CCW, adopted in 2003, created a system to deal with explosive 
remnants of war. Five years later, a diplomatic conference in Dublin produced the Convention 
on Cluster Munitions in order to deal with the problem of failed bomblets, which, like explosive 
remnants and land mines, pose a persistent risk to civilians” (M. N. Schmitt, op. cit., p. 809). 

Art. 3(2) of Protocol II of the CCW (n 57) states that it is “prohibited in all circumstances to 
use any mine, booby-trap or other device which is designed or of a nature to cause superfluous 
injury or unnecessary suffering.” 

The Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under 400 
Grammes Weight prohibited “the employment by their military or naval troops of any projectile 
of a weight below 400 grammes, which is either explosive or charged with fulminating or 
inflammable substances” (Declaration Renouncing the Use, in Time of War, of Explosive 
Projectiles Under 400 Grammes Weight (adopted 29 November 1868, entered into force 11 
December 1868). 

84 J. M. Henckaerts and L. D. Beck, op. cit., p. 241. 

85 Section G(II)(37) of the Manual (n 79): “When ... combat operations may result in death or 
injury to civilians, effective advance warnings must be issued to the civilian population, unless 
circumstances do not permit.” However, the US argues that the issuance of warnings on drones 
will defeat the purpose of drone attacks in the first place, to take out high-value targets who are 
extremely mobile and elusive. 

It is this feature of drones, the fact that warnings render them useless, which makes drones 
a problematic weapon under IHL. In order words, the lack of warning — a potential illegality — 
is what makes drones so effective. 

86 M. Wagner, op. cit., p. 2. 
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human intervention.”*®’ Given the trajectory drone weapons development is taking, 
such a scenario would have several dangerous moral and legal implications for the 
future. 

First, a machine does not meet the definition of a “lawful combatant.”®* If a 
machine is making decisions in place of a combatant, the machine is actively 
engaging in warfare — something that the Geneva Conventions and IHL, with their 
human-centric conception of participants and accountability, do not account 


for.® Second, the acceleration of automation of drone technology has led to 


increased precision that, in turn, “could lead to an increase in deadly mistakes,” 


because while drone weapons might hold the potential for precise strikes, they 
increase the likelihood and propensity of other states to engage in drone strikes 
extraterritorially, as it “creates a huge temptation for many States to use force 
against targets in other countries . . . [because] their own armies would not be put 
at risk.”°! Furthermore, such strikes strain the rules of IHL: “[A]s (drones) are 
manipulated through computer, it would not necessarily be evident where the 
attack originated from (unless drones display the national flag as aircraft are 
required to do under customary rules).”°? 

Defenders of the use of drone technology often cite the high quality of data 
collected by drones “for extended periods and without risk” as a major advantage, 
which allows for “more refined assessments of the likely collateral damage to 
civilians and civilian objects.”° However, this notion has been challenged through 
accounts of drone operators about the unreliability of the video feed that drones 
procure.” Also, these drone operators are situated away from the conflict, thus 


87 M. Wagner, op. cit., p. 5. 

88 Combatants are defined under Art. 43(2) of Additional Protocol I (n 43): “Members of the armed 
forces of a Party to a conflict (other than medical personnel and chaplains covered by Article 33 
of the Third Convention) are combatants, that is to say, they have the right to participate directly 
in hostilities.” 

89 “Some critics insist that the CIA cannot carry out drone strikes consistent with IHL because the 
CIA is not a part of the ‘regular US armed forces’ . . . as civilians directly participating in hostilities, 
CIA officials could be subject to direct attack from the enemy. Further, as civilians, they lack ‘combat 
immunity,’ which would protect them from prosecution under domestic laws for killing and 
destroying in foreign countries. Thus, in theory, a CIA official who authorizes or conducts a targeted 
killing in Pakistan could be vulnerable to murder charges under domestic Pakistani law” (A. J. 
Radson and R. Murphy, op. cit., p. 458); the Peshawar High Court, in a judgment passed in 2013, 
has named and held CIA officials responsible for drone strikes. CIA officials have been found to 
violate the sovereignty of Pakistan; guilty of crimes that, according to the court, are also cognizable 
by the ICJ, and bound to compensate victims of drone strikes (In the Peshawar High Court, 
Peshawar Judicial Department, Writ Petition No. 1551-P/2012. Available online www. 
peshawarhighcourt.gov.pk/images/wp % 20155 1-p% 2020212.pdf (accessed 18 January 2014)). 

90 A.J. Radson and R. Murphy, op. cit., p. 442. 

91 L. D. Beck, op. cit., p. 4. 

92 Ibid. 

93 M. N. Schmitt et al., op. cit., 314. 

94 Ibid. 

95 H. Linebaugh, “I Worked on the US Drone Program. The Public Should Know What Really 
Goes On,” The Guardian, 29 December 2013. Available online www.theguardian.com/ 
commentisfree/2013/dec/29/drones-us-military (accessed 4 March 2014). 
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raising ethical and equitable considerations reflected in IHL, i.e. whether battle 
between combatants on the ground versus operators located outside the conflict 
zone away from the risks of war is acceptable.°° 

The US routinely maintains that drones are extremely “precise”? and thus in 
line with IHL standards.” While drones might possess the ability to hit their 
intended target, this one-dimensional definition of precision ignores other potential 
violations of IHL, such as the collateral damage caused by the intensity of drone 
strikes and the identity of their targets. Precision is often confused with “accuracy”: 
while accuracy is the ability of a weapon to “strike the precise point at which it is 
aimed,” precision is a broader term that encompasses the collateral damage a 
strikes causes and not just its intended target. Precision is not exclusively dependant 
on the weapon itself, but also on the nature of the conflict in which it is employed; 
and conditions in FATA make it very difficult for drone strikes to be precise even 
if the weapon is accurate.!°° Thus, while drones might be accurate in their ability 
to hit the intended target, the concept of accuracy does not scrutinize the 
intelligence that goes into selecting the target — so even if drones are accurate, if 
they target the wrong people they are not precise under IHL. 

Chemical weapons such as tear gas are proscribed under IHL; the Chemical 
Weapons Convention (CWC) prohibits the use of tear gas as an incapacitating 
agent in times of armed conflict. The reasoning behind the banning of riot-control 
agents as a “method of warfare” is that they are not able to discriminate between 
combatants and non-combatants.!°! Many “non-lethal weapons,” such as tear gas, 
are prohibited in IHL as “these weapons could act as force multipliers for 


96 M. Bowden, “The Killing Machines,” The Atlantic, 14 August 2013. Available online www. 
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309434/ (accessed 4 March 2014). 
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98 Precision is required under Art. 51(4) of Additional Protocol I (n 43): “Indiscriminate attacks are 
prohibited. Indiscriminate attacks are: (a) those which are not directed at a specific military 
objective; (b) those which employ a method or means of combat which cannot be directed at a 
specific military objective; or (c) those which employ a method or means of combat the effects of 
which cannot be limited as required by this Protocol; and consequently, in each such case, are 
of a nature to strike military objectives and civilians or civilian objects without distinction.” 

99 M. N. Schmitt, “Precision Attack and International Humanitarian Law,” International Review of 
the Red Cross, 2005, Vol. 87, No. 859, p. 446. 

100 Ibid., p. 449: “Finally, the nature of the conflict may be such that it is difficult to reliably identify 
the enemy. Operation Iraqi Freedom, where Iraqi forces donned civilian attire and used civilians 
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warfare.” 

101 Rule 75 of the ICRC Customary IHL Rules (J. M. Henckaerts and L. D. Beck, op. cit.); 
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Weapons and on Their Destruction (adopted 13 January 1993, entered into force 29 April 1997) 
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‘lethal’ weapons, making battlefields more, not less, deadly.” 10? Furthermore, the 
use of incapacitating chemicals could encourage and facilitate the violation of 
the IHL “hors de combat?! principle.!™ Since riot-control agents render combatants 
hors de combat, targeting of such combatants would be “inhumane” under IHL and 
“military forces using ‘non-lethal’ weapons will have to train their troops in how 


to provide treatment to incapacitated enemy soldiers.” 1° 


Although tear gas is 
inherently non-lethal, its banning under IHL and the rationale employed to do so 
can also be extended to drones.!°° While drones might be less lethal than other 
weapons, their apparent “non-lethality” does not necessarily translate into legality. 
While drones do not incapacitate by sickness as tear gas does, the culminate effect 
is to incapacitate to such an extent that the target is rendered incapable of 
defending itself. Thus, drones might not be analogous to riot-control agents in the 
sense that they do not share a similar means of incapacitation, i.e. wound or sickness, 
but the end effect for both is common — incapacity to defend. Nevertheless, this 
opens up questions as to whether wounds and sickness are absolutely necessary to 
the banning of riot-control agents such as tear gas, or is the prohibition contingent 
on the incapacitating effect these weapons have on their victims or whether the 
prohibition is creating a situation where a combatant is incapable of defending 
himself because of incapacitation or otherwise? 

Ifindeed the inability to defend is the decisive factor, then drones can be deemed 
legally problematic. While the asymmetry of weaponry witnessed in a conflict is 
legal in most cases and constitutes a military advantage under IHL, it becomes 
problematic when one party uses lethal drones against another who possesses 
no capacity to fight back; there should be a limit to such levels of asymmetric 
warfare — albeit ethical or normative — when there is an absolute inability of targets 


102 D. P. Fidler, “The Meaning of Moscow: ‘Non-Lethal’ Weapons and International Law in the 
Early 21st Century,” International Review of the Red Cross, 2005, Vol. 87, No. 859, p. 531. 

103 Art. 41 of Additional Protocol I (n 43): “Safeguard of an enemy hors de combat 1. A person who 
is recognized or who, in the circumstances, should be recognized to be hors de combat shall not 
be made the object of attack. 2. A person is hors de combat if: a) he is in the power of an adverse 
Party; b) he clearly expresses an intention to surrender; or c) he has been rendered unconscious 
or is otherwise incapacitated by wounds or sickness, and therefore is incapable of defending 
himself; provided that in any of these cases he abstains from any hostile act and does not attempt 
to escape.” 

104 D. P. Fidler, op. cit., p. 533. 

105 D. P. Fidler, “The International Legal Implications of ‘Non-Lethal’ Weapons,” Michigan Journal 
of International Law, 1999, Vol. 21, No. 51, p. 85. 

106 The banning of tear gas points towards a more “fluid” conception of lethality, since tear gas on 
the face of it is not lethal, the reason behind its banning is that it incapacitates the combatant 
(T. Dethlefs, “Tear Gas and the Politics of Lethality: Emerging from the Haze,” Yale Historical 
Review, 2013, Vol. 2, No. 3). Furthermore, riot-control agents such as tear gas do not have the 
capacity to discriminate between combatants and non-combatants when they incapacitate their 
target, thus rendering them illegal in warfare. The usage of such weapons in times of war can 
lead to deaths — thus leading to their prohibition under IHL (T. Dethlefs, op. cit.; D. P. Fidler 
(n 105), p. 84). This evolving nature of lethality, and logic regarding indiscriminate effects, can 
also encompass drones as a “lethal” weapons platform. 
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to defend themselves against certain weapons. It remains to be seen, however, 
whether such high levels of asymmetric warfare alone render drones unlawful. This 
is a debate that IHL theorists need to extensively engage in. 

Drones need not necessarily be seen as a break from the past, as many 
commentators have drawn parallels between the technology and aerial bombing. 
However, the mere fact that such parallels may be drawn and this kind of historical 
continuity between different forms of aerial targeting exists should not automatically 
imply a sense of legality. 

The classification of drones in the strict dichotomy of “legal” and “illegal” belies 
the complexities inherent in the taxonomy of weapons under IHL. Once again, 
referring to Dethlefs’ work on the “politics of lethality,” an analogous situation can 
be seen in terms of drones.!"” The association of drones with “safe” surveillance 
and non-combat operations such as potential retail delivery systems makes us forget 
the lethality attached to drones and the harmful repercussions they can have as a 
weapon delivery system, forcing one to create a false binary between drones as an 
“innocuous” weapon and their “illegal use.” The political process of naming! 
and the formation of associations that lie at the very heart of a publicly debated 
issue like drones play an integral part in the classification of drones as lethal or 
non-lethal and, in turn, illegal and legal. 


Use of the weapon 


Even if drones — platform and the weaponry used — are assumed legal, the manner 
in which they are employed has still proven to be extremely contentious and has 
“drawn the ire of critics” at alarming levels.!°° Both UN officials as well as other 


states have criticized the particular manner in which drones are deployed as 


potentially illegal, as opposed to critiquing their legality as weapons themselves.!!° 


Conversely, the US maintains that drone strikes are precise in their targeting and 
fulfill the other requirements of IHL outlined above. However, as argued earlier, 
precision is inclusive of the manner in which the drone is used and the legality of 


drones can be problematized as due to “the location of the strikes — typically in 


civilian settings — there are almost always civilian casualties.” !!! 


107 Through a discerning historiography of tear gas under IHL, Dethlefs asserts that an attempt was 
made by the US to associate tear gas with more “domestic” and less “lethal” riot-control 
connotations (T. Dethlefs, op. cit., p. 86). This has meant a qualified ban on tear gas, relegating 
it to a less lethal chemical weapon. 

108 T. Dethlefs, op. cit., p. 85. 

109 M. N. Schmitt et al., op. cit., p. 313. 

110 Ben Emmerson has posited that “[t]he ability of drones to loiter and gather intelligence for long 
periods before a strike, coupled with the use of precision-guided munitions, is therefore a positive 
advantage from a humanitarian law perspective” (UNGA, “Report of the Special Rapporteur 
on the Promotion and Protection of Human Rights and Fundamental Freedoms while Countering 
Terrorism” UN 68th Session UN Doc A/68/389 (2013) [28]). However, this apparent accuracy 
of the weapon does not translate into precision with regards to its execution. 

111 R.J. Vogel, op. cit., p. 124. 
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Drones undermine compliance with IHL when tactics such as “double-tap” and 


signature strikes are employed.'!? The practice of double tap!!3 could constitute a 


violation of Articles 10,!!4 12,!!5 and 13!!° of Additional Protocol I to the Geneva 


Conventions,!!’ and the problems and legal quagmires associated with signature 


strikes have been covered in the preceding section on the legality of drones as a 


weapon.!!8 


The practical use of drones is also problematic as distinguishing a combatant 
from a civilian is subject to technology that is still faulty.!!° The infallibility of drones 
is a myth, and one that needs to be refuted. Furthermore, drones are not able to 
account for the cultural and social specificities of an area like FATA. In a region 
where many civilians carry weapons as a cultural practice, the determination of 
terrorists solely on the basis of their appearance through a video feed or the fact 
that they bear arms is disquicting.!*° This is additionally problematic considering 


112 Double-tap strikes can be described as drone attacks targeting those rushing to rescue victims of 
drone strikes (T. McKelvey, “Drones Kill Rescuers in ‘Double Tap’, Say Activists,” BBC News, 
22 October 2013. Available online www.bbc.co.uk/news/world-us-canada-24557333 (accessed 
4 March 2014)). 

113 It has been argued by Ben Emmerson that the practice of double tap strikes, “involving a second 
missile attack on a target, could be described as war crimes because they had been reported 
in some instances as having killed mourners at funerals for people killed in the initial strike, or 
tribal elders meeting at the target sites” (J. F. Burns, “U.N. Panel to Investigate Rise in Drone 
Strikes,” New York Times, 24 January 2013. Available online www.nytimes.com/2013/01/25/ 
world/europe/un-panel-to-investigate-rise-in-drone-strikes.html?_r=0 (accessed 5 March 2014)). 

114 Art. 10(1) of Additional Protocol I (n 43): “All the wounded, sick and shipwrecked, to whichever 
Party they belong, shall be respected and protected.” 

115 Art. 12(1) of Additional Protocol I (n 43): “Medical units shall be respected and protected at all 
times and shall not be the object of attack.” 

116 Art. 13(1) of Additional Protocol I (n 43): “The protection to which civilian medical units are 
entitled shall not cease unless they are used to commit, outside their humanitarian function, acts 
harmful to the enemy. Protection may, however, cease only after a warning has been given setting, 
whenever appropriate, a reasonable time-limit, and after such warning has remained unheeded.” 

117 According to the US Air Force Commander’s Handbook: “Rescue of military airmen downed 
on land is a combatant activity that is not protected under international law. Civilians engaged 
in the rescue and return of enemy aircrew members are therefore subject to attack. This would 
include, for example, members of a civilian air auxiliary, such as the US Civil Air Patrol, who 
engage in military search and rescue activity in wartime.” However, the Handbook ostensibly 
contradicts itself when it notes that the care of the wounded on land and the rescue of persons 
downed at sea or shipwrecked are protected activities under international law (A. McDonald, 
“The Challenges to International Humanitarian Law and the Principles of Distinction and 
Protection from the Increased Participation of Civilians in Hostilities,” Asser Institute: Centre for 
International and European Law, April 2004. Available online www.asser.nl/default.aspx?site_id= 
9&levell =13337&level2=13379 (accessed 4 March 2014)). 

118 It has been argued that the practice of signature strikes violates the IHL principle of distinction 
(Living Under Drones, “Legal Analysis,” Stanford Law School, 2012. Available online www.living 
underdrones.org/report-legality/ (accessed 4 March 2014)). 

119 H. Linebaugh, op. cit. 

120 With new revelations about the National Security Agency’s (NSA) involvement in drone strikes 
it has come to light that the intelligence gathered is of a quantitative nature, and its accuracy is 
also suspect (J. Scahill and G. Greenwald, op. cit.). 


176 Drone strikes and compliance with IHL 


the US Constitutional right to bear arms; the expression of “gun culture” in FATA 
and the other targeted regions is culturally distinct — but not alien — from the US 
cultural context. 

The use of drones precludes the establishment of culpability of those being 
targeted as drones summarily execute their chosen targets without submitting them 
to due process. No direct links between the US and the NSAs targeted exist. 
However, NSAs can only be targeted on the grounds of a direct armed conflict 
between the US and the TTP, which is a tenuous claim at best. Under IHL 
neither can the US engage in an IAC with NSAs nor can a state engage in a 
NIAC that is not occurring within its territory. Thus, the US lacks any tangible 
grounds for targeting members of the TTP.!*! Furthermore, there is no possibility 
of determining the identity or culpability of those targeted subsequently, or of 
punishing them later on as they are either exterminated or flee. 

Drones “must not only have the ability to quantitatively assess whether a 
particular human being or object is a military target, but once the decision has 
been made whether to engage a target, [unmanned vehicles] must also be able to 
qualitatively determine whether the requirements of precaution have been met.”!”? 
These determinations cannot be made by mechanical drones, or by operators 
working at a distance who lack context. Drones lack the ability to account for the 
qualitative factors operant in the field of conflict, an inability underscored by the 
fact that a drone can easily be shot down precisely because of its incapacity to 
provide for unanticipated elements in the field of conflict. !°3 


The combatant in a time of drones 


The earlier question of whether or not there is an IAC is contingent upon the 
classification of the targets. The US has argued that Al-Qaeda and the TTP form 
legitimate targets of armed conflict under IHL,!™! and this classification of the TTP 
as a transnational NSA capable of engaging in armed conflicts with other states 
has emerged as a new facet of international law, challenging existing parameters 
laid down by the Geneva Conventions and customary international law. 
Furthermore, in determining the legality of the use of force, adequate deference 
to the principles of distinction, proportionality, military necessity, and humanity 
must be extended. However, the assessment of whether such principles are being 


121 Even in situations where there is a NIAC, a foreign government cannot conduct strikes against 
an NSA because it would “amount to unlawful interference in the internal affairs of another state” 
(L. D. Beck, op. cit., p. 8). 

122 M. Wagner, op. cit., p. 5. 

123 B. Palmer, “Is It Hard to Kill a Drone,” The Slate, 6 June 2013. Available online www.slate. 
com/articles/news_and_politics/explainer/2012/06/cia_drone_program_is_it_hard_to. 
shoot_one_down_.html (accessed 4 March 2014). 

124 “The US government has introduced the terms ‘associated forces’ and ‘co-belligerents’ to describe 
those armed groups that are affiliated with Al Qaeda and thus part of the global conflict. The 


meaning and legal basis of these terms are unclear, however” (S. Radin, op. cit., p. 728). 
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adequately conformed with hinges on the status and categorization of the objects 
and individuals being targeted under IHL. 

The United States, in order to argue that its drone program conforms to IHL, 
has sought to broaden the scope of its targets, while apparently targeting whoever 
and wherever without providing for the necessary levels of due process and the 
requisite legal justifications. The US has, furthermore, posited a very broad 
definition of a combatant — albeit an unlawful combatant — and what qualifies as 
a military object. Such wide classifications make it easier for the US to justify its 
disproportionate use of force as necessary and legal. Such classifications, however, 
naturally result in the shrinking of the protected category of civilian persons 
and objects. While civilian persons and objects not directly engaged in hostilities 
can be targeted under IHL, the use of force is heavily constrained and high 
standards of military necessity are required to be met in such exceptional 
circumstances. 

By reclassifying civilian persons and objects as military in nature the US 
proclaims that not only is such use of force legal but absolutely required to 
deal with the threat faced. Furthermore, this line of reasoning has dehumanizing 
effects by shifting the focus from humanitarian challenges and civilian casualties 
to the technicalities involved in the targeting of enemy forces. Additionally, once 
the pool of those who can be targeted under IHL expands and those protected 
shrinks, the balancing scale between military necessity and humanity starts to tilt 
in favor of the former; fundamentally challenging the underlying reasoning and 
rationales of IHL. 

The US is attempting to redefine the doctrine of “status” under IHL in a 
concerted way that is in line with its objectives to retain global military hegemony. 
While under IHL there are only two categories of individuals — civilian and 
combatant, the US has aggressively argued for the presence of a third category of 
“unlawful enemy combatant”/belligerents for the reasons identified above. 

The efforts of the US in reclassifying large segments of the civilian populations 
and objects as military to circumvent the rigid requirements of necessity have had 
unforeseen impacts — for instance the ICRC has come up with a new quasi-category 
of NSAs who can be targeted as combatants when they perform a continuous 
combatant function (C.CF).!?° 


125 The ICRC in its Interpretive Guidelines has delineated the parameters for what constitutes “direct 
participation in hostilities.” The category of CCF “distinguishes members of the organized fighting 
forces of a non-state party from civilians who directly participate in hostilities on a merely 
spontaneous, sporadic, or unorganized basis, or who assume exclusively political, administrative 
or other non-combat functions.” It lays down the criteria for CCF as “requir[ing] lasting 
integration into an organized armed group acting as the armed forces of a non-state party to an 
armed conflict. Thus, individuals whose continuous function involves the preparation, execution, 
or command of acts or operations amounting to direct participation in hostilities are assuming 
a continuous combat function.” However, the category is limited to those directly involved in 
hostilities, “individuals who continuously accompany or support an organized armed group, but 
whose function does not involve direct participation in hostilities, are not members of that group 
within the meaning of IHL. Instead, they remain civilians assuming support functions, similar to 
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The US has based its position for such revisions by relying on the novel threat 
of “transnational terrorism” and transnational terrorist actors. It has argued that 
the current international legal regime is not equipped to deal effectively with such 
new challenges, and requires adjustments. Therefore, it is safe to say that the US’s 
reclassification of civilians as illegal enemy combatants has made it easier for it to 
use contested levels of force without accountability. Furthermore, in the event of 
capture these new categories allow the US to strip such individuals of all combatant 
rights, making them subject to draconian punishments and practically non-existent 
due process protocols. Such treatment and use of force is justified on moral and 
normative grounds — instrumental in garnering the requisite amount of political 
support. By classifying such actors as “evil,” the US manages to fit virtually anyone 
into this undefined category of unlawful enemy combatants. ‘This is most evident 
from the recently leaked White Paper on drone targeting of US citizens, !?° where 
the US administration made it clear that Al-Qaeda and “close associates” can be 
targeted anywhere.!?”? The White Paper is indicative of the wider strategy of the 
US in the war on terror, allowing the US to posit new categories and interpretations 
of IHL with much more vigour than ever before. 

Such an aggressive reclassification also allows the US to keep this category 
extremely open-ended and to potentially include civilian targets at its discretion. 
This is evident in how the US has used “unlawful combatant” to include close 
associates — owing to the fact that these categories are primarily undefined and 
thus the US can keep on adding thereto whichever group it deems fit. Conversely, 
under IHL the categories are pre defined and it is difficult to include or exclude 
actors at whim. In the White Paper, the US has categorized “close associates” 
incredibly broadly to include even those individuals who might not be physically 
present or who may merely provide moral support.!?8 This allows the US to expand 
the requirements for who is actively engaged in hostilities under IHL. Perhaps 


private contractors and civilian employees accompanying state armed forces” (N. Melzer, 
“Interpretive Guidance on the Notion of Direct Participation in Hostilities under International 
Humanitarian Law,” International Committee of the Red Cross, May 2009, p. 34. Available online 
www.icrc.org/eng/assets/files/other/icrc-002-0990.pdf (accessed 27 November 2014) (henceforth 
the Interpretive Guidelines)). 

126 The White Paper (n 9). 

127 “[T]he President’s use of force against al-Qa’ida and associated forces is lawful under other 
principles of US and international law, including the President’s constitutional responsibility to 
protect the nation and the inherent right to national self-defense recognized in international law” 
(The White Paper (n 9), p. 2); The White Paper posits that “the United States retains its authority 
to use force against al-Qa’ida and associated forces outside the area of active hostilities when it 
targets a senior operational leader of enemy forces who is actively engaged in planning operations 


to kill Americans . .. Any US operation would be part of this non-international armed conflict, 
even if it were to take place away from the zone of active hostilities” (The White Paper (n 9), 
p. 3). 


128 An “associate force” in the White Paper is defined as any “group that would qualify as a 
co-belligerent [of Al-Qaeda] under the laws of war” (The White Paper (n 9), p. 1). This inter- 
pretation of the doctrine of co-belligerency is quite problematic to begin with as the doctrine — 
derived from the controversial law of neutrality — has not been successfully grafted onto 
NSAs (J. D. Ohlin, “Targeting Co-Belligerents,” Cornell Law Faculty Working Papers, Paper 
92, 2011, p. 71). 
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an unintended consequence of this is the IGRC’s development of the CCF 
category.!2? However, the US’s categorization of those who can be targeted as 
military targets, on the basis of the function they perform and status they hold, 1s 
far broader than the ICRC guidelines when targeting individuals who perform 
CCF functions. The US argument is that the Taliban, Al-Qaeda, and their “close 
associates” are constantly engaged in hostilities, because of the imminent threat 
they pose at all times due to the nature of transnational terrorism; therefore, 
preventive and pre-emptive use of force at any time is permitted and lawful to deal 
with such groups.!°° 

Such broad categorizations allow the US to arbitrarily use force anywhere 
against any individual it alleges to be a threat, even away from a conflict zone and 
not actively engaged in any hostilities even when collateral damage is high. For 
instance, a Pashtun man asleep in bed in a remote village can constitute a target, 
and his family — women and children — become “close associates” under this means 
of classification. !’! This near-universal targeting, if executed, can then be justified 
on the pretext of a global war on terror; where an undefined threat is omnipresent. 
Broadening the definition of combatants and the global battlefield has the effect 
of encapsulating the TTP vis-à-vis the US in a category it would not find itself in 
under conventional IHL. 


Combatant/ civilian distinctions under IHL 


The principle of distinction — fundamental to IHL — requires any military action 
to differentiate between combatants and civilians.!%? The principle is enshrined in 
Common Article 3!°? of the Geneva Conventions defining who exactly constitutes 
a legitimate target. The definition of a combatant is critical in elucidating how and 


129 Interpretive Guidelines (n 125). 

130 The White Paper states that “the condition that an operational leader present an ‘imminent’ threat 
of violent attack against the United States does not require the United States to have clear evidence 
that a specific attack on the US persons and interests will take place in the immediate future 
... By its nature, therefore, the threat posed by al-Qa’ida and its associate forces demands a 
broader concept of imminence” (The White Paper (n 9), p. 7). The White Paper itself concedes 
that the war on terror is a long and drawn out affair, thus such powers would give the US quite 
wide powers over an indeterminate period of time. 

131 Seen 125. 

132 Art. 48 of Additional Protocol I (n 43). The definition provided under Art. 4A(2) of the 
Geneva Convention Relative to the Treatment of Prisoners of War (Third Geneva Convention) 
(adopted 12 August 1949, entered into force 21 October 1950) 75 UNTS 135 (henceforth the 
Third Geneva Convention) is also relevant in the case of the TTP in drawing distinctions between 
a combatant and a civilian: “Members of other militias and members of other volunteer corps, 
including those of organized resistance movements, belonging to a Party to the conflict and 
operating in or outside their own territory, even if this territory is occupied, provided that such 
militias or volunteer corps, including such organized resistance movements, fulfill the following 
conditions: a) that of being commanded by a person responsible for his subordinates; b) that of 
having a fixed distinctive sign recognizable at a distance; c) that of carrying arms openly; d) that 
of conducting their operations in accordance with the laws and customs of war.” 

133 Common Art. 3(1) of the Geneva Conventions of 12 August 1949: “Persons taking no active part 
in the hostilities, including members of armed forces who have laid down their arms and those 
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when a person can be a target and whether all those targeted are “directly engaged 
in hostilities.” Under IHL, both the “civilian” and the “combatant” enjoy a 
privileged status respectively in that the permissible use of force directed towards 
them is defined and restricted.'*! The ICRC Customary IHL Rules define 
combatants in that “all members of the armed forces of a party to the conflict are 


combatants, except medical and religious personnel.” !3 Combatants are accorded 
“the right to participate directly in hostilities” °° 


of war if captured.'%’ In turn, combatants have the obligation “to distinguish 


and have the right to be prisoners 


themselves from the civilian population while they are engaged in an attack 
or in a military operation preparatory to an attack”!38 and to comply with the 
rules of IHL, though “violations of these rules shall not deprive a combatant 
of his right to be a combatant.”!°? This is not to suggest that combatant status 
cannot be lost under any circumstances, it merely shows that combatant status is 
not so easily stripped away — a counter-point to the American readiness to deprive 
NSAs of their protections when it comes to the category of the “unlawful 
combatant.”!" 

Conversely, a civilian is defined as “any person who does not belong to one of 
the categories of persons referred to in Article 4(A)(1), (2), (3), and (6) of the Third 


placed ‘hors de combat’ by sickness, wounds, detention, or any other cause, shall in all circum- 
stances be treated humanely, without any adverse distinction founded on race, colour, religion 
or faith, sex, birth or wealth, or any other similar criteria.” 

134 Col. K. W. Watkin, “Combatants, Unprivileged Belligerents and Conflicts in the 21st Century,” 
International Humanitarian Law Research Initiative, 2003. Available online www.hpcrresearch.org/sites/ 
default/files/publications/Session2.pdf (accessed 4 March 2014); Art. 1(2) of Additional Protocol 
I (n 43): “In cases not covered by this Protocol or by other international agreements, civilians 
and combatants remain under the protection and authority of the principles of international law 
derived from established custom, from the principles of humanity and from the dictates of public 
conscience.” 

135 Rule 3 of the ICRC Customary IHL Rules (J. M. Henckaerts and L. D. Beck, op. cit.). This 
definition is also corroborated by Art. 43(2) of Additional Protocol I (n 43), which posits that: 
“Members of the armed forces of a Party to a conflict (other than medical personnel and chaplains 
covered by Article 33 of the Third Convention) are combatants.” 

136 Art. 43(2) of Additional Protocol I (n 43). 

137 Art. 44 of Additional Protocol I (n 43). 

138 Art. 44(3) of Additional Protocol I (n 43). 

139 Art. 44(2) of Additional Protocol I (n 43). 

140 According to the White House Press Secretary, the Taliban were not granted Prisoner of War 
(POW) status because “[u]nder Article 4 of the Geneva Convention .. . Taliban detainees are 
not entitled to POW status. To qualify as POWs under Article 4, al Qaeda and Taliban detainees 
would have to have satisfied four conditions: They would have to be part of a military hierarchy; 
they would have to have worn uniforms or other distinctive signs visible at a distance; they would 
have to have carried arms openly; and they would have to have conducted their military 
operations in accordance with the laws and customs of war. The Taliban have not effectively 
distinguished themselves from the civilian population of Afghanistan. Moreover, they have not 
conducted their operations in accordance with the laws and customs of war” (Office of the Press 
Secretary, “White House Press Secretary Announcement of President Bush’s Determination Re 
Legal Status of Taliban and Al Qaeda Detainees,” US Department of State, 7 February 2002. 
Available online www.state.gov/s/1/38727.htm (accessed 12 February 2014)). 
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[Geneva Convention] Convention and in Article 43 of [Additional Protocol I].”!*! 


Civilians are entitled to “general protection against dangers arising from military 
operations,” !*? “shall not be the object of attack,”!’ and cannot be targeted without 
distinction'* or “by way of reprisals.”!# Furthermore, protections are also 
extended to civilian objects; defined as objects “indispensable” to the survival of 


the civilian population.'*° These protections have been denied to many civilian 


residents of FATA as they have been recategorized by the US and stripped of their 
civilian status. The US frequently makes the argument that civilians living in close 
proximity with high-value targets can lawfully be covered under the rubric of 
collateral damage and in certain cases even lose their civilian status. On the 
contrary, however, IHL accords protections to civilians in such situations as 
Article 50(3) of Additional Protocol I, which posits that “[t]he presence within the 


civilian population of individuals who do not come within the definition of civilians 


does not deprive the population of its civilian character.” !4” 


The status of unlawful combatant affixed to the TTP is problematic as it strips 
the targets of the rights of combatants and also denies them civilian status and 
protections — creating a legally ambiguous middle ground that is virtually 
unregulated by IHL. 


New categories: unlawful enemy combatant 


Of late, the principle of distinction between civilians and combatants has been 
“whittled down”! by the overwhelming weight of military necessity. This trend 


141 Art. 50(1) of Additional Protocol I (n 43). For reference Art. 4(A)(1) of the Third Geneva 
Convention (n 132) is: “Members of the armed forces of a Party to the conflict as well as members 
of militias or volunteer corps forming part of such armed forces”; Art. 4(A)(2) the Third Geneva 
Convention (n 132) is: “Members of other militias and members of other volunteer corps, including 
those of organized resistance movements, belonging to a Party to the conflict and operating in 
or outside their own territory, even if this territory is occupied, provided that such militias or 
volunteer corps, including such organized resistance movements, fulfil the following conditions: 
a) that of being commanded by a person responsible for his subordinates; b) that of having a fixed 
distinctive sign recognizable at a distance; c) that of carrying arms openly; d) that of conducting 
their operations in accordance with the laws and customs of war”; Art. 4(A)(3) of the Third Geneva 
Convention (n 132): “Members of regular armed forces who profess allegiance to a government 
or an authority not recognized by the Detaining Power”; Art. 4(A)(6) of the Third Geneva 
Convention (n 132): “Inhabitants of a non-occupied territory who, on the approach of the enemy, 
spontaneously take up arms to resist the invading forces, without having had time to form 
themselves into regular armed units, provided they carry arms openly and respect the laws and 
customs of war.” 

142 Art. 51(1) of Additional Protocol I (n 43). 

143 Art. 51(2) of Additional Protocol I (n 43). 

144 Art. 51(4) of Additional Protocol I (n 43). 

145 Art. 51(6) of Additional Protocol I (n 43). 

146 Art. 54 of Additional Protocol I (n 43). 

147 Art. 50(3) of Additional Protocol I (n 43). 

148 L. Nurick, “The Distinction between Combatant and Noncombatant in the Law of War,” The 
American Journal of International Law, 1945, Vol. 39, No. 4, p. 680. 
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is reminiscent of the pre-Charter era when the rules of IHL were manipulated so 
as to considerably expand “the definition of combatant to include almost all 


important elements of the enemy’s civilian population.”!° 
22150 


This re-emergence of 
“total war”'>} — identified by Nurick in 1945 — has reached its logical conclusion 
with drone warfare and the “global war on terror.”!°! 

The emergence of the category of the “unlawful enemy combatant” has further 
complicated the legality of drone strikes and opened up lacunae in the law. An 
“unlawful enemy combatant” 1s described as someone “not entitled to lawful 
combatant immunity.”!°? This new category finds precedent from the atrocities 
of the Second World War and is contrasted with “a traditional war with a clearly 
defined enemy and conflict.”!°? In a way, international law is faced with the same 
paradigm shift that occurred with the introduction of aerial warfare in the First 
World War. This label constitutes a “dehumanization of a whole category of human 
beings,” placing them outside the purview of the principle of humanity. 

The category of the unlawful enemy combatant is also indicative of what 
Frédéric Mégret calls the “otherization” of IHL and has very serious implications 
for the very intellectual underpinnings of the laws of war. The exclusion of certain 
actors from the ambit of IHL problematizes the claims of the law regarding its 
“all-inclusive” nature, thus “any exclusion from its ambit can only be interpreted 
as a violation thereof, typically as an exercise of violence or power that crosses the 
boundaries set for it by the law.”!5 The explicit articulation of this category paves 
the way for a more comprehensive, post-colonial critique of IHL in which “the 
‘war against terrorism’, by using exactly the same arguments that were previously 
used to exclude ‘savages’, reveals the persistence . .. of profoundly exclusionary 
strands in the laws of war.” 156 

The logic of this novel category, developed by the US, entails that a combatant 
becomes “unlawful” when he commits actions “contrary to the law of war, in 
civilian dress . . . for the purpose of committing . . . hostile acts.” !3” The cleavage 
between lawful and unlawful combatants is based on the presumption that the 
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unlawful combatants “do not merely breach the formal reciprocal rules of fair play, 
[rather] their tactics of camouflage and disguise take advantage of the very code 
they breach.”!°® However, the determination of when a combatant becomes 
“illegal” is so vague that it allows the US undue leeway in classifying anyone it 
wants to target as “illegal enemy combatants.” Due to their opposition to the laws 
of war,!°? the unlawful enemy combatants are “not entitled to the protections of 
the laws of war as regards [to] their detention and treatment.” !® If the imposition 
of this new category is accepted then the logical corollary would be that the TTP 
lies outside the framework of IHL — which means that the TTP is not bound by 
the rules of IHL either, in turn encouraging further transgressions. It is unclear if 
the US wants to enter into a war with the TTP that is not regulated by IHL. The 
tactics used by the United States to challenge existing categories of IHL are also 
reflected in the TTP’s strategy to evade the rules of IHL and break down the 
barriers between civilians and combatants by operating sleeper-cells and using 
civilian clothing. The two situations can be inverted to produce similar results in 
terms of the impact they have on IHL and its categorizations. Furthermore, the 
creation of a category of “unlawful combatants,” just by virtue of their participation 
in a “global war” is problematic as the evaluation must be on a case-to-case basis 
on grounds that can be challenged. 

Mary Ellen O’Connell argues that the whole exercise of viewing Al-Qaeda and 
the TTP as combatants, be they lawful or unlawful, is based on flawed reasoning 
and cannot be condoned by IHL. O’Connell argues that the process of labelling 
“terrorist[s] “enemy combatants’ lifts them out of the status of criminal to that of 
combatant, the same category as America’s own troops in the battlefield.”!°! The 
US, if it deems the very tactics and ideology of Al-Qaeda and the so-called 
“associate forces” so repugnant, should then acknowledge them as criminals. ‘The 
United States cannot have the best of both worlds: if it chooses to abide by IHL, 
it will have to accept the definitions of IHL. 
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Losing civilian status: continuous combatant function 


Another argument posited by the US is that certain civilians in FATA have lost 
their civilian status by “directly participating in hostilities” and thus can lawfully 
be targeted, leading to the further diminution of the category of civilians under 
THL.!° The US argues that in battlefields such as FATA, the TTP takes on a 
“hybrid identity of combatant-civilian,”! thus manipulating IHL and exploit- 
ing the protections extended to civilians for their own ends. Rule 6 of the ICRC 
Customary IHL states that “civilians are protected against attack unless and 
for such time as they take direct part in hostilities.”!©! This principle is also encap- 
sulated in Article 51(3)!® of Additional Protocol I to the Geneva Conventions. 
While there is no standard definition of what constitutes “direct participation 
in hostilities” in IHL,!®° some clarification has been provided by the Inter- 
American Commission on Human Rights.!©’ The Commission posits that merely 
sympathizing with a cause or dealing with combatants does not constitute direct 
participation.!°° Furthermore, it has argued that when a conflict is local in nature 
and when the combatants are firmly entrenched in local structures of a partic- 
ular place “unarmed civilians who collaborate with one of the parties to a conflict 
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always remain civilians, as IHL acknowledges the unequal position civilians 


find themselves in vis-à-vis certain groups. When there is an ambiguity as to the 
status of a person, the benefit of the doubt is given regarding such person’s legal 
status and the person is considered a civilian.!”? The ICRC, in response to the 
innovative arguments put forward by the US, has also put forth a criterion for 
when a person takes direct part in hostilities.!7! The definition of “continuous 
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combatant function” “distinguishes members of the organized fighting forces of 
a non-state party from civilians who directly participate in hostilities on a merely 
spontaneous, sporadic, or unorganized basis, or who assume exclusively political, 
administrative or other non-combat functions.”!’* Those who engage in such 
temporary combative functions “may only be targeted for the time they are 
engaged in hostile function.”!”? In this vein, Ryan J. Vogel has argued that if the 
IGRC’s rules are applied to drone strikes, “then many of the United States’ drone 
strikes may not properly distinguish between combatant and civilian.” 14 

The US in its White Paper, in contrast, does not define what is meant by 
performing a “continuous combative function” — indeed the United States “doesn’t 
identify a legal rule about who is targetable under the law of war.”!” It thus appears 
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that any person who poses an “imminent threat”!”° is seen as a target,!’” which 


not only makes it very difficult to challenge the position of the US on legal 
grounds, but also gives them an extremely wide cover for their drone operations. 

The juxtaposition of the status of the target and his or her activities must not 
be missed, as it feeds into the bifurcation between IHL and International Human 
Rights Law IHRL) as identified by Michael W. Lewis. While the use of force under 
IHL is based on the status of the target, under IHRL this use is hinged on the 
activities of the target.!”® This dichotomy between IHL and IHRL principles 
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manifests itself within IHL, with the advent of the category of the “unlawful enemy 
combatant” and that of the civilian who is “actively engaged in hostilities,” which 
combine both the status-based approach with the activity-based approach. This 
emerging tension within IHL should not be ignored for it has a profound effect 
from both a philosophical point of view as well as on the practice of international 
law. The implications of accepting broad-based US arguments regarding the 
activities of civilians hold the potential for fundamentally altering the jurisprudence 
of IHL. 

The arguments posited by the US in support of its drone program can also be 
flipped on their head and applied to the CIA drone operators, who become direct 
participants of hostilities. Vogel has taken this argument a step further by arguing 
that “CIA personnel involved in preparing for, assisting and setting up hostile acts 
perform a combat function, have likely already given up their civilian protected 
status, and do not need to actually pull the trigger in order to cross the line into a 
combatant role.”!’? The US position is therefore contradictory as it is applying 
differential definitions to its operators and to civilians in the targeted regions. 
Furthermore, this opens the dangerous possibility of the TTP justifying the 
targeting of drone operators inside the US as either civilians participating in 
hostilities or as unlawful combatants under the same misplaced standard that the 
US government has employed. 


Zone of conflict: the global battlefield 


The US government, in its White Paper, explicitly claims that there is no “strict 
geographical limit on the permissible scope of the AUMF’s [Authorization for Use 
of Military Force against Terrorists] authorization.” !80 However, the application 
of IHL to drone strikes necessitates the need for the demarcation of a “battlefield.” 
The battlefield is central to the operation of IHL as it creates “a paradigmatic field 
in the sense of a space within which fighting can operate legitimately and beyond 
which it will be hard to meet conditions for respect of the laws of war.”!®! Under 
IHL, fighting between armed groups is to be restricted “within limited zones, 
referred to as combat or conflict zones. It is only in such zones that killing enemy 
combatants or those taking a direct part in hostilities is permissible.”!®? IHL 
presupposes the existence of a battlefield, and the contours of the battlefield are 
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constitutive of the IHL itself as “the battlefield is used to effectively define the scope 
of IHL’s application.” '®? The war on terror discourse has, however, effectively 
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the distinction between times of peace and war, diluting the 
normative effect of IHL. 

It has been argued by the US that Pakistan constitutes a part of the “theatre of 
conflict” of Afghanistan, and that “Pakistan is de jure part of the Afghan theater 


. its border regions are de facto part of the same conflict.”!® 


This argument 
conforms to the conception of the battlefield as a geographical entity, one not 
merely restricted by the boundaries of nation states. 

The development of the “global battlefield” has been justified as a response to 
the fluid nature of the “new enemy.” The global nature of this “new” battlefield 
is contrasted with its conventional counterpart due to “the propensity of combatants 
to retreat and hide amongst civilians in between phases of combat.”!°° 

The broadening of the battlefield in turn has very serious effects on the regulation 
of the space in which IHL operates and the intensity with which it operates. The 
US position has been subject to criticism as “some have argued that targeting 
operations conducted outside the geographical battlefield do not fall under the 
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law of armed conflict at all, but under the criminal law. 
and the reasoning of the global battlefield has led to the “modern” or “late-modern” 
war, where “the idea of the battlefield [has] been transformed into one of com- 
plex, multiple, overlapping spaces of violence . . . it took the ever-ramifying social 
and physical spaces of industrial societies and made battlefields of them.”!®* It 
remains to be seen whether IHL ever envisioned the creation of this geographically 
elusive battlefield. Furthermore, any criticism of the terrorist groups flouting the 
boundaries and tenants of IHL can be flipped on its head and applied to the US 
response as well. 

As discussed earlier, the category of the “civilian” has been considerably 
narrowed, while the definition of the “combatant” has been expanded “to include 
almost all important elements of the enemy’s civilian population.” !®° The expansion 
and narrowing of these categories by the US is the result of a convoluted 
relationship between military necessity and the so-called “unlawful activities” of 
the actors — such as the civilians taking active part in hostilities and the terrorists 
transgressing the fundamental rules of IHL — on the ground. In light of the 
paradigm shifts taking place in IHL and the innovative arguments employed 
by the US, the principles of IHL outlined above are being severely impacted. 
If IHL chooses to be shaped by drone strikes as opposed to shaping their use and 


practice, the balance between humanity and military necessity shifts heavily in favor 
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of the latter. These trends can broadly be classified as: (a) the broadening of those 
who can be legally targeted; and (b) the diminishing of the protected class of 
civilians. This results in the legalization of military operations, which would 
otherwise have been illegal. 

The use of drones can not only violate the principles of IHL, but can funda- 
mentally challenge the categories within which it operates. Drone strikes in FATA 
have killed civilians and targeted civilian objects. These acts can potentially be 
deemed a violation of the principles of distinction, military necessity, and 
proportionality. By killing those not directly involved in hostilities, and by using 
disproportionate or unnecessary use of force with weapons that do not distinguish 
between combatants and civilians, all the principles of IHL have been implicated. 
Furthermore, by targeting individuals on the assumption that they are combatants 
when they are not actively involved in hostilities goes against the very logic and 
balance of IHL. Drone strikes have also resulted in a number of indirect viola- 
tions, such as the displacement of entire populations — forcing them to leave their 
homes due to the threat and propensity of drone strikes in particular regions.!*° 
Additionally, the strikes have made these areas even more inaccessible, making 
the dispensation of public facilities such as education and health care more 
difficult!®! and further compounding domestic efforts towards criminal justice 
solutions to the TTP’s activities. 

Drone operators, as alluded to above, are civilians and do not fall under the 
definition of combatants as laid out under IHL, i.e. they are “not trained in the 
law of armed conflict,”!%” they “are not bound by the Uniform Code of Military 
Justice to respect the laws and customs of war,”!% and “are not subject to the 
military chain of command.”!°** Nevertheless, they are directly participating in 
hostilities and operating from outside the zone of conflict. Thus, these operators 
can arguably be tried for war crimes due to their civilian status as they do not 
enjoy the combatants’ privilege that allows them to use lethal force without facing 
prosecution.!%° The CIA’s internal accountability mechanism is not enough, and 
accountability instead needs to go through the strict and transparent military 
mechanism.!%° Pursuant to this, a case was filed against CIA officials in the 
Peshawar High Court.!%” This case implicated US authorities, particularly the CIA, 
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in the crime of killing civilians and for causing considerable damage to property 
through its drone operations. !% 

The legal complexities inherent in the US’s drone program in Pakistan and 
the grand, overarching nature of IHL renders much of the discourse thereon 
highly abstract and dispassionate. By contrast, however, the impact of such strikes 
is deeply visceral and is sending shockwaves throughout the region. The US’s 
drone program has been seen to wreak havoc on the social and political context 
of the region. It has deeply impacted the socio-cultural fabric and left refugees and 
instability in its wake. Given the capacity for drones to linger over a region for 
days or weeks on end, and the ever-present threat of a lethal strike the drone 
program has — ironically enough — produced discord throughout the region, 
dissolving social and political organization and leaving the citizenry in a state of 
perpetual fear. Methods such as signature strikes make gathering in large groups 
for social interactions — such as weddings or marketplaces — an impossibility and 
double tap!’ strikes prevent rescuers from tending to the wounded, or families 
from collecting their dead. 
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3 The social and political 
impact of drones in 
Pakistan 


The previous chapters have offered a strictly legal analysis of the place of 
drones in international law and the transformative role that drones are playing 
in the field of international law. The relationship between international law 
and drones, however, is constantly informed by the social, political, and cultural 
impact of drones in Pakistan. As the discourse surrounding drones changes from 
international law matters to societal impact, the locus of analysis changes from the 
individual to larger society. Some commentators argue that a sociological approach 
to the impact of drones truly captures the multifaceted drone-shaped dent on the 
Pakistani society. 

The impact of drones is not simply measured in terms of the physical loss of life 
and property in the Federally Administered Tribal Areas (FATA); it should be seen 
in conjunction with the effects it has on the political, societal, and cultural space 
within FATA and Pakistan. It is thus useful to assess and evaluate the complex 
impact of drone strikes through the responses drones have generated within 
Pakistan. 

Drones occupy a ubiquitous place in Pakistan’s popular discourse, manifested 
in the debates in electoral politics, heated exchanges on prime-time talk shows, 
foreign-policy and bureaucratic decision-making, and calls for constitutional 
reform to include FATA in mainstream Pakistan.! The central place of drones is 


1 These desires are manifested in recent efforts to institute reforms in FATA that include reforms 
of the Frontier Crimes Regulation (FCR) and the extension of constitutional rights to the people 
of FATA. The Pakistan People’s Party (PPP) proposed FATA reforms in 2009, which were as 
far-reaching as “allowing political activities in Fata, setting up an appellate tribunal, curtailing 
arbitrary powers of political agents, giving people right to appeal and bail, excluding women and 
children from the territorial responsibility clause and envisaging audit of accounts by the auditor 
general” (“Far-reaching Fata Reforms Unveiled,” Dawn, 14 February 2009. Available online 
www.dawn.com/news/854654/far-reaching-fata-reforms-unveiled (accessed 29 May 2014)). 
This desire for reform was reiterated by an “assembly” in FATA in 2013. The “assembly” 
proposed reforms ranging from “setting up a Fata council to be elected on the basis of adult 
franchise; extension of the jurisdiction of [Peshawar] [H]igh [C]ourt and the Supreme Court to 
Fata [sic]; and letting people decide about the status of Fata [sic] — whether it would be a separate 
province, merged with Khyber Pakhtunkhwa or retain the present status” (A. Ahmed, “Fata 
Reforms Process to Continue: Zardari,’ Dawn, 4 July 2013. Available online www.dawn. 


com/news/ 1022686 (accessed 29 May 2014)). See also The Newspaper’s Correspondence, 
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underscored by their transformative effect on the political landscape of Pakistan, 
defining to a large extent Pakistan’s national security strategy and its relationship 
with the United States. 


“Reforms Package for Fata Soon: Lawmaker,” Dawn, 8 September 2013. Available online 
www.dawn.com/news/ 1041346 (accessed 22 May 2014). 

Currently the status of FATA is regulated by Art. 247 of the Constitution of Pakistan. The 
Article posits that only the “executive authority of the Federation shall extend to the Federally 
Administered Tribal Areas,” however, “no Act of Majlis-e-Shoora (Parliament) shall apply to 
any Federally Administered Tribal Area or to any part thereof, unless the President so directs” 
and “neither the Supreme Court nor a High Court shall exercise any jurisdiction under the 
Constitution in relation to a Tribal Area, unless Majlis-e-Shoora (Parliament) by law otherwise 
provides.” 

The full text of the Article is as follows: 


247. Administration of Tribal Areas. 

(1) Subject to the Constitution, the executive authority of the Federation shall extend to 
the Federally Administered Tribal Areas, and the executive authority of a Province shall 
extend to the Provincially Administered Tribal Areas therein. 

(2) The President may, from time to time, give such directions to the Governor of a 
Province relating to the whole or any part of a Tribal Area within the Province as he may 
deem necessary, and the Governor shall, in the exercise of his functions under this Article, 
comply with such directions. 

(3) No Act of Majlis-e-Shoora (Parliament) shall apply to any Federally Administered 
Tribal Area or to any part thereof, unless the President so directs, and no Act of Majlis-e- 
Shoora (Parliament) or a Provincial Assembly shall apply to a Provincially Administered 
Tribal Area, or to any part thereof, unless the Governor of the Province in which the Tribal 
Area is situate[d], with the approval of the President, so directs; and in giving such a direction 
with respect to any law, the President or, as the case may be, the Governor, may direct that 
the law shall, in its application to a Tribal Area, or to a specified part thereof, have effect 
subject to such exceptions and modifications as may be specified in the direction. 

(4) Notwithstanding anything contained in the Constitution, the President may, with 
respect to any matter within the legislative competence of Majlis-e-Shoora (Parliament), 
and the Governor of a Province, with the prior approval of the President, may, with respect 
to any matter within the legislative competence of the Provincial Assembly make regulations 
for the peace and good government of a Provincially Administered Tribal Area or any part 
thereof, situated in the Province. 

(5) Notwithstanding anything contained in the Constitution, the President may, with 
respect to any matter, make regulations for the peace and good Government of a Federally 
Administered Tribal Area or any part thereof. 

(6) The President may, at any time, by Order, direct that the whole or any part of a 
Tribal Area shall cease to be Tribal Area, and such Order may contain such incidental and 
consequential provisions as appear to the President to be necessary and proper: 

Provided that before making any Order under this clause, the President shall ascertain, 
in such manner as he considers appropriate, the views of the people of the Tribal Area 
concerned, as represented in tribal jirga. 

(7) Neither the Supreme Court nor a High Court shall exercise any jurisdiction under 
the Constitution in relation to a Tribal Area, unless Majlis-e-Shoora (Parliament) by law 
otherwise provides: 

Provided that nothing in this clause shall affect the jurisdiction which the Supreme Court 
or a High Court exercised in relation to a Tribal Area immediately before the commencing 
day. 
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The populace of Pakistan holds strong opinions on the use of drones in FATA,” 
a geographical area they have very little interaction with otherwise. Drones occupy 
a unique place in Pakistani discourse as not only do they call into question various 
governmental policies, they also have profound effects on wider discussions within 
international law and theory. Drones and the discourse surrounding drone strikes 
operate in both the international and domestic sphere, consequently calling into 
question theoretical assumptions such as the Westphalian domestic—international 
dichotomy. For many, there is a need to seriously tackle the theoretical challenges 
that are created by drones, as they have deep implications for the theory of 
sovereignty, statehood, and international law. Furthermore, drones perhaps call 
for a reconceptualization of these categories and assumptions from the perspective 
of those countries whose territories are subject to an era-defining war on terror. 

This chapter will highlight the role of drones in altering the political and social 
landscape in Pakistan by examining case law in domestic courts, statements on 
drones from the executive branch, political dialogue, and the research conducted 
on affected communities. 


The drone victim 


Since their inception in 2004, there have been 383 drone strikes in the tribal areas 
of Pakistan.’ Since there is no requirement on the US for the disclosure of civilian 
deaths, exact figures of casualties are hard to come by. However, 416-957 civilian 
casualties are estimated, out of which 168-202 were children.’ The previous 
chapter obliquely referred to the dehumanization of drone victims, which is 
inherent to the very nature of drone warfare. The decision-making process 
regarding drones is decontextualized and impersonal. However, this operator- 
centric critique of drones can become problematic as it has the effect of precluding 
the experiences of victims: “[W]hat it’s like to live under the constant hum of drones 


2 A 2012 Pew survey suggests that “only 17% [of Pakistanis] back American drone strikes against 
leaders of extremist groups, even if they are conducted in conjunction with the Pakistani 
government” (“Pakistani Public Opinion Ever More Critical of US,” Pew Research Global 
Attitudes Project, 27 June 2012. Available online www.pewglobal.org/2012/06/27/pakistani- 
public-opinion-ever-more-critical-of-u-s/ (accessed 22 May 2014)). 

However, the opinions in FATA are not as easily identified. Farhat Taj has argued in her article 
“The Year of the Drone Misinformation,” “that the drone attacks are popular in the region and 
the reports about large-scale civilian casualties are baseless” (F. Taj, “The Year of the Drone 
Misinformation,” Small Wars and Insurgenctes, 2010, Vol. 21, No. 3, p. 529). 

3 “Covert Drone War,” The Bureau of Investigative Journalism. Available online www.thebureau 
investigates.com/category/projects/drones/ (accessed 23 May 2014). 

4 S. Ackerman, “US Senators Remove Requirement for Disclosure over Drone Strike Victims,” 
The Guardian, 28 April 2014. Available online www.theguardian.com/world/2014/apr/28/drone- 
civilian-casualties-senate-bill-feinstein-clapper (accessed 23 May 2014). 

5 These figures are taken from the Bureau of Investigative Journalism website. See “Covert Drone 
War,” op. cit. 

6 R. Adams and C. Barrie, “The Bureaucratization of War: Moral Challenges Exemplified by the 
Covert Lethal Drone,” Ethics and Global Politics, 2013, Vol. 6, No. 4, p. 247. 


Social/ political impact of drones on FATA 197 


in the sky, and what it’s like to dig a six-year-old girl out of the rubble.”” Thus it 
becomes imperative to investigate the impact on the drone victims and the area 
that is droned, which in the case of Pakistan is FATA. 


Potential life and the politics of grieving 


Prefacing any such analysis, it is important to investigate the dehumanization of 
drone victims that occurs through the conventional definition of who qualifies 
as a victim. This process of constructing who is a drone victim is connected to 
the “degree of grievability” that is attached to victims of drone strikes.® Further- 
more, the representation of the drone victim is intrinsically tied to the wider 
treatment and marginalization of FATA in Pakistan’s national discourse, resulting 
in a hierarchy of “grievability” between all kinds of victims of conflict within 
Pakistan. 

In the media and political discourse in Pakistan, the term “victim” was not 
automatically affixed to civilian casualties of drone attacks until 2010. In the pre- 
2010 representations of drone attacks, the terms used to describe drone-strike 
casualties in the tribal belt were either “militants” or more generously “suspect 
militants.”® Even within the political context, the only party raising the issue of 
drones was the Pakistan Tehrik-e-Insaaf (PTT)! — whose focus was not primarily 
on the victim but rather on violations of Pakistan’s sovereignty and other adverse 
foreign policy considerations. Within this discourse, those targeted or impacted 
by drone strikes had no space to articulate their grief or to define their experi- 
ences.'! However, as the narrative of drone victims became more popular, the PTI 
altered its stance to focus on victims as well. Apart from political conceptions of 
drone strikes, there was a serious dearth of research on the impact of drone 


7 R. Stahl, “What the Drone Saw: The Cultural Optics of the Unmanned War,” Australian Journal 
of International Affairs, Vol. 67, No. 5, p. 671 (internal quotation marks omitted). 

8 “Grievability” is a concept propounded by Judith Butler in which she posits that Afghani victims 
are not seen as “fully human” in their representations. This conception of grievability, as 
something to be conferred rather than naturally acquired, constructs a hierarchy with regards to 
who is worthy of our grief (T. Gregory, “Potential Lives, Impossible Deaths,” International Feminist 
Journal of Politics, 2012, Vol. 14, No. 3, pp. 332-3). 

9 In the Dawn article “US Drone Strikes,” published on 8 August 2009, detailing all the drone 
strikes up and until that time, the term “victim” is not used. Furthermore, no mention is made 
of “innocent” or “civilian” lives lost (“US Drone Strikes,” Dawn, 8 August 2009. Available online 
www.dawn.com/news/482815/us-drone-strikes (accessed 22 May 2014)). Nevertheless, drone 
strikes were being reported in the national media in Pakistan well before 2010. For instance, one 
of the first “major” drone strikes was described by Dawn as “missiles rain [down]” and the narrative 
of the local residents of Bajaur was explored briefly but much of the attention was given to the 
claims of the military and the confusion surrounding drones (A. Khan, “82 Die as Missiles Rain 
on Bajaur: Pakistan Owns Up to Strike; Locals Blame US Drones,” Dawn, 31 October 2006. 
Available online www.dawn.com/news/216918/82-die-as-missiles-rain-on-bajaur-pakistan-owns- 
up-to-strike-locals-blame-us-drones (accessed 22 May 2014)). 

10 PTI is a political party in Pakistan, headed by its Chairman, cricketer turned politician, Imran 
Khan. 
11 Foundation for Fundamental Rights (henceforth FFR), 2 May 2014, Interview. 
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strikes. The only prominent report arguably informing attitudes and experiences 
within Pakistan was that of the Aryana Institute for Regional Research and 
Advocacy.” All these trends converged in 2010, when the narrative around drone 
strikes became more victim-centric and the political discourse became more 
volatile. 

The first court case to emerge from the drone strikes was the Kareem Khan case, 
where the claimant sought redress for the killing of his son and brother in a US 
drone strike on 31 December 2009.'! This case heralded a new wave of political 
discourse on drones, focusing on the “victim” for the first time. According to the 
legal counsel for Kareem Khan, November 2010, when the case was filed, “was 
the first time the term ‘drone victim’ entered the public sphere, replacing old terms 
such as drone target, militant, suspected militant or collateral damage.”!° This shift 
in terminology seems to indicate a turning point in the public discourse on drones, 
which shifted the focus from notions of sovereignty and foreign policy concerns to 
the plight of the victim — or at the very least the acknowledgement of the existence 
of the victim. 


13 


This case resulted in many drone victims approaching the courts and identify- 
ing themselves as “victims” deserving a judicial remedy. Hence, within three 
weeks of the Kareem Khan case, no less than sixteen families approached the 
necessary stake holders, eventually culminating in a sit-in protest outside the 
Parliament in Islamabad.'® This event was seen by strategic litigators as a pivotal 
moment for the drone victims that brought them into the limelight.!’ This interest 
in drones comes in the wake of 2009, which has often been touted as the “year 


12 In the study, 45% of drone victims thought that drone attacks bring about fear and terror in the 
common people, while 52% thought drones are accurate in their strikes. Furthermore, 60% of 
respondents thought that drone strikes damage militant organizations (F. Taj, “Drone Attacks — 
A Survey,” The News, 5 March 2009. Available online www.thenews.com.pk/TodaysPrintDetail. 
aspx? ID=165781&Cat=9&dt=3/4/2009 (accessed 8 May 2014)). 

These findings suggested that a majority of the people of FATA approved of the drone strikes 
being conducted in the region. 

3 “Pakistani Sues US over Drone Strike,” Al Jazeera, 2 December 2012. Available online www. 
aljazeera.com/news/asia/2010/11/2010113015473706384.html (accessed 22 May 2014). 

4 “Judgment Due Tomorrow in CIA Drones Murder Case in Pakistan,” Reprieve, 11 April 2012. 
Available online www.reprieve.org.uk/press/2012_04_11_drones_judgment/ (accessed 8 May 
2014). 

5 FFR, op. cit. 

6 Web Edition, “Demo against Drone Attacks in Islamabad,” The News, 10 December 2010. 
Available online www.thenews.com.pk/article-6977-Demo-against-drone-attacks-in-Islamabad 
(accessed 23 May 2014). 

7 FFR, op. cit. This protest — held on 10 December 2010 — was the first of its kind in Pakistan 
where the victims and their plight was at the forefront (“No Drone Syndrome,” Dawn, 11 
December 2010. Available online www.dawn.com/news/590202/no-drone-syndrome (accessed 
9 May 2014)). 

Several prominent figures and activists, including parliamentarians, civil society activists, and 
prominent journalists were in attendance. This event was covered by prominent journalist 
Hamid Mir on his prime-time show on GEO TV, “Capital Talk,” which brought drone victims 
to the TV screens of Pakistanis for the first time. 
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of the drone.” ! Furthermore, around this time, reports had started coming in about 
the civilian impact of drones including Campaign for Innocent Victims in Conflict’s 
(CIVIC) revealing research that focused on the human impact of drones.!° 
This momentum meant that by 2010 not only had drone strikes become a point 
of political contention, but victims of such strikes had become subjects of 
mainstream discourse. 

The impact of the increased media attention not only transformed the 
mainstream narrative and shaped the public’s views, but also changed the way in 
which the drone victims saw themselves. The term “victim” as a collective identity 
embodying varying experiences of drone strikes was only possible when the victims 
received significant media coverage. Prior to such an event, any efforts to bring 
justice to the drone victims were ad hoc and without any substantive impact.?? 
Previously, civilians who had grown accustomed to the draconian Frontier Crimes 
Regulation (FCR), endured drone strikes passively. The option of legal redress was 
non-existent as the people of FATA themselves were cognizant of the erstwhile 
lack of jurisdiction of the judiciary.*! This perception started to change as media 
outlets began to make the distinction between civilian targets and militants.*? The 
“Living Under Drones” report by the Stanford Law School and the New York 
University School of Law , which came out in 2012, overhauled the narrative 
completely in that it brought the overwhelming majority of the people of FATA 
and North Waziristan into the category of “victim.”?% 

The targets of drone strikes also came to see themselves as politically relevant 
in the construction of their identity as victims. The residents of FATA came to 
see their grief as a political phenomenon: where previously, on burying their 
dead, they only privately cursed the American and Pakistani states, they now 
expressed their outrage publically and politically.*4 This realization culminated in 


18 P. Bergen and K. Tiedemann, “The Year of the Drone: An Analysis of US Drone Strikes in 
Pakistan, 2004-2010,” New America Foundation, 24 February 2010. Available online http:// 
counterterrorism.newamerica.net/sites/newamerica.net/files/policydocs/bergentiedemann2.pdf 
(accessed 29 May 2014). 

19 G. Porter, “Report Slams Pakistan Drone Attacks,” Al Jazeera, 3 November 2010. Available 
online www.aljazeera.com/indepth/features/2010/10/20101021125629266635.html (accessed 
23 May 2014). 

20 FFR, op.cit. 

21 Art. 247 of the Constitution of Pakistan. 

22 See S. Shah and P. Beaumont, “US Drone Strikes in Pakistan Claiming Many Civilian Victims, 
Says Campaigner,” The Guardian, 17 July 2011. Available online www.theguardian.com/world/ 
2011/jul/17/us-drone-strikes-pakistan-waziristan (accessed 23 May 2014). 

23 “A Stanford/NYU Law School study called Living Under Drones shows how the mere presence 
of drones disrupts community life. Parents grow too afraid to send their children to school or 
remain in their own homes. They’re afraid — with good reason — to attend community gatherings, 
or go to weddings or funerals” (M. Benjamin, “Dangerously Seductive,” Dawn, 15 February 2014. 
Available online www.thenews.com.pk/Todays-News-9-232754-Dangerously-seductive (accessed 
27 May 2014)). 

24 FFR, op. cit. 
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the first public agitation in North Waziristan” in response to a drone strike killing 
civilians and several tribal heads during a tribal meeting near Miranshah (the 
regional capital) on 17 March 2011.2° Again on 15 June 2011, a drone strike in 
the Miranshah market resulted in three casualties. While media outlets at the 
time reported the deaths of “three suspected terrorists,”?” the people of North 
Waziristan lodged their protest by blocking the Miranshah market for more 
than six hours to assert that those targeted were in fact civilians.”® Those protests 
are even more significant considering the absence of a culture of protest within 
FATA. This signaled a new trend of political engagement among the people of 
FATA: a realization of their own political voice. These small acts of resistance 
and protest have gone unreported by major media outlets, while protests on the 
drones issue by major political parties in urban centers have received significant 
attention.?9 

Drones, furthermore, have played a part in making the residents of FATA more 
amenable to seeking legal redress by the state and increased their interaction with 
the courts. Traditionally, people in the tribal belt were under the impression that 
they lived on the periphery of the Pakistani state, falling outside the purview of 
the state’s institutions. This impression was solidified by a deep-seated suspicion 
of the adalat (court) as an alien system and the belief that their own system of tribal 
justice was adequate to address their grievances. The advent of the war on terror 
and the interaction of drone victims with the outside have resulted in the 
disintegration of the political and legal structures of tribal society. Drones hovering 
over FATA were something the tribal elders and their jirgas could not control. Their 
inability to control the drones and the irrelevance of the jirga in the larger politics 
of drone strikes forced victims to interact with the state institutions of Pakistan, 
particularly the court system. These interactions with the state have altered victims’ 
conception of the state as an outside system and further strengthened support for 
recognizing FATA as a province. The particulars of the interaction between the 
courts and the victims are addressed more fully in later sections. 
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The shift in public perception regarding drones and their impact was the result 
of a conscious effort by civil society organizations.” For instance, the Foundation 
for Fundamental Rights (FFR) made a concerted effort to bring media attention 
to the drone victim narrative through strategic litigation.*! Other civil society 
organizations and lawyers for drone victims also seemed to highlight the plight of 
the victim. It had become apparent to them that the previous narrative focused 
on the efficacy of drone surgical strikes in exterminating militants and terrorists.*” 
This narrative was reinforced by the unfortunate events of 2009 and 2010 in which 
an unprecedented number of suicide bombings were carried out in urban centers 
of Pakistan.** Such acts of terrorism promoted public anger and support for swift 
action against the militants in question. However, lost in this public ire was the 
plight of civilian victims of the US drone strikes. 

While the narrative of innocent drone victims was powerful and evocative, it 
was the joining of the victims and the civil society with political parties — particularly 
the PTI -that really created pressure on the central government for any meaningful 
redress. This shift in approach can be attributed to the greater level of interaction 
between drone victims and political actors facilitated by strategic litigators.*t The 
political construction of the drone victim demonstrates that the status of victimhood 
is a conferred title and identity, not a fixed one.” For many, a drone target had to 
go through a series of recategorizations in order to become a fully grievable drone 
victim. Judith Butler’s concept of “grievability” can be employed here to explain 
that “humanity is a status to be recognized and conferred, or seized and taken 
away.” Butler argues that the quality of “humanness” is an acquired status in 
political relations, rather than a natural state. This can be used to understand the 
construction and representation of the drone victim. Under this analysis, the 
journey of the drone victim from the recesses of Pakistan’s collective consciousness 
to the forefront of political campaigns is in fact a journey from the status of a target 
to the status of a victim. 
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The publicizing of drone targets as victims did not necessarily allow these victims 
to join the dominant discourse in Pakistan. Furthermore, this increased coverage 
of drones and political discourse teeming with narratives of drone victims does not 
necessarily make the victims more “human” or “grievable.” Granted, drone 
victims became more visible, nevertheless, using Butler’s analysis, the representation 
of drone victims in mainstream discourse “preclude[d] the possibility that they 
might be recognized as fully human, denying them a livable life and a grievable 
death.”’ Susan Sontag also posits that “the ultra-familiar photographs of suffering 
can carry a double meaning in that they highlight the injustice around the world 
while nourishing the belief that horror only happens elsewhere, allowing us to 
distance ourselves from the plight of the Other.”38 The near ubiquitous presence 
of drones at the national level can have an alienating effect, as we just come to see 
them in their role as drone victims rather than full humans who have lives and 
experiences. Mainstream discourse however, after 2010, and the emergence of the 
drone victim in public consciousness, has come to see drone victims in a particular 
light; now the residents of FATA and its surrounding areas are characterized as 
“victims” even before they are targeted by a drone strike. This denied FATA 
residents the possibility of being anything but victims. The labeling of certain 
persons as “victims” sets in motion a “deathly logic in which [the victims’] lives 
become disposable in the quest to make them liveable once again.”*? Furthermore, 
since there is no interaction of the average Pakistani with a resident of FATA 
outside the context of drones and militancy, it cultivates a lopsided conception of 
people from FATA. 

This has wider implications for the integration of FATA into the larger political 
landscape of Pakistan. It can be seen that this process of dehumanization occurs 
not only vis-à-vis the drone operators or in the sphere of international law and 
politics, but also within Pakistan as a contestation between the local and the national 
plane. The “local plane” represents the discourse emanating from FATA, whereas 
the national plane includes the Pakistani State, its security forces, and the media. 
The marginalization of FATA manifests itself concretely in the peripheral legal 
status of the residents of FATA within the Pakistani legal system, making a clear 
demarcation between those lives that matter and those that don’t. This is apparent 
when one compares the representations of victims from urban areas with those of 
victims in the tribal region. There is a marked difference in the grief attached to 
these victims, indicative of the level of humanness of each type of victim. Taking 
this frame of analysis one may come to understand why the operation of drones 
in the region of FATA, constitutionally not considered a full part of Pakistan, 
becomes quite problematic. In order to become a “full human” whose death is 
fully grieved, a drone victim located in FATA has to overcome a two-fold obstacle. 
First, the victim has to achieve the status of a “legal person” under the Constitution, 
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and second, the victim has to achieve “grievable” status, in order to be treated as 
a human whose death can cause moral outrage. 

Despite all these obstacles, it cannot be denied that the focus on the victims forced 
both the national leadership and the international community to take drone strikes 
in FATA and their victims more seriously.*® While Butler’s analysis of grievability 
is useful in examining the construction of the drone victim, it fails to take into 
account how the victims perceive themselves and their own notions of justice, 
against the unique backdrop of drone warfare and its repercussions. Thus, Butler’s 
analysis does not explain the central place drone victims occupy on the national 
stage and in the popular discourse within Pakistan. To reduce the drone victims 
just to their grievability belies the richness of victims’ representations within 
Pakistani discourse and the transformative potential that these victims possess. 

Furthermore, Butler’s analysis, when applied to drone victims, does not account 
for the agency"! of the victim within these representations. This agency can be 
seen in the way the drone victims, as individuals worthy of being grieved, have 
fought back against their dehumanized representation posited by the United 
States. This trend of “fighting back” can be seen in an unprecedented effort by 
a Pakistani artist to humanize drone victims. This project, “#NotABugSplat,” was 
initiated as “a reaction to the dehumanizing nature of drone warfare, where 
operators preside over deadly missile attacks from thousands of miles away, coming 
terms such as ‘bug splat’ to describe victims of these strikes.”!? The project has 
produced extraordinary images in the form of gigantic posters stretched across a 
field — big enough to be captured by satellites. By putting a face to the “bugs” that 
are drone targets or collateral damage, this is an instance of locals fighting back 
to assert their agency and grievability. 

It can be argued that the “authenticity” of victims in light of popular discourse 
is determined, in part, by their conformance to a predefined script rather than 
genuine engagement with those impacted by a particular issue. This “script” implies 
playing the particular role of a “victim,” which involves the dramatization of the 
incident for an audience — an event becomes a tragedy.*? Drone victims, under 
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this view, are forced to dramatize their narrative in order to become audible and 
grievable by Pakistan’s public and the international media. The 2013 US 
Congressional hearing is a perfect example of such staging, where the family of a 
drone victim was flown to the United States for full dramatic effect to be presented 
in front of the US Congress. The victims’ experience had to be framed in the 
language of pity and helplessness in order to be “grievable.” Harrowing details of 
personal anguish were heard on the floor of Congress, framed in the narrative of 
a family’s loss — not in terms of the law or politics.*t However, despite these 
evocative accounts it was difficult for the drone victims to get attention given that 
they were victims of US attacks rather than the targets of the Taliban or Al-Qaeda. 
Furthermore, the FFR, which was instrumental in sending the drone victims to 
the US, observed that the victims failed to play the part of the pitiable victim. Given 
the opportunity to travel outside Pakistan for the first time, these victims were so 
over-awed by the experience that they almost forgot about their ordeal.*? This 
reaction to being in New York City or Washington, D.C. should in no way diminish 
their authenticity as victims or the seriousness of their experience, but it inevitably 
leads to them falling outside the category of grievable victims. 

The representations of drone victims have led many to juxtapose the lack of 
sympathy for the drone victim with the attention that Malala has garnered in the 
international media. The drone victims, according to the FFR are more “genuine” 
and thus do not play into the predefined narratives expected by the West, as 
opposed to Malala who does “all the right things.”*° Many in the media have feted 
Nabila Rehman*’ as the “other Malala,” the lesser known Malala. Many in 
Pakistan have raised questions such as “[w]hy did everyone care so much about 
Malala and not the other girls murdered by drones?”*® Malala, as a public figure 
within Pakistan, is further questioned given that the unfortunate shooting of 
Malala is furnished as a justification for drones, as seen in the slogan of one protestor 
who proclaimed that “drones kill so Malala can live.”*? This further solidifies this 
“false choice” between Malala and the drone victims.*” 
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To be recognized as victims in the eyes of the larger public and the law, drone 
victims have to meet certain prerequisites. The FFR pointed out that to be 
recognized by the Western media, courts, or even NGOs, victims had to be 
“identifiable,” requiring identification in the form of ID cards, or at the very least 
family pictures. This kind of record was very difficult to procure in some cases, 
and ended up excluding those victims from recognition. These requirements also 
resulted in the exclusion of women, given the reluctance of families to even name 
them, let alone provide identification. The very requirements and notions of who 
a victim should be have excluded women from the purview of victimhood and 
thus from the larger politics of drones. The FFR reports that they have numerous 
pending cases relating to female victims that can never go to trial, because these 
cases do not relate to specific individuals that the law can accord rights to.°! 

As mentioned above, the interaction of tribal society with external forces is at 
its starkest when it comes to drone strikes. It is under the onslaught of drone strikes 
that the residents of FATA realized their need to engage with the legal system of 
the state for redress. This realization has permeated from the common man in 
FATA to the top. Even the malik (tribal chief) appealed to the courts for justice 
after the 17 March 2011 attack.°* The Datta Khel tribe’s decision to litigate”? this 
attack culminated in the Peshawar High Court judgment of 2013.>! Admittedly, 
the willingness of tribal leaders to engage with the state stems from a multiplicity 
of factors that have diminished and altered traditional tribal structures, drones 
being merely one of them. The rise of the figure of the mullah (religious leader) has 
been instrumental in the transformation of tribal society. The power struggle 
between the malik and the mullah has resulted in a decline of the malik’s power. The 
political and social system instituted by the British in the colonial era was heavily 
dependant on the power of the malik and the political agent” in FATA. This clash 
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has been further aggravated by the weaponization of the mullah in Zia’s era. The 
armed mullah came to acquire an important position in tribal politics, sometimes 
rivalling the incumbent malik. Moreover, the mullah brought with him foreign 
fighters who not only changed the demographics of FATA, but had profound 
implications on the dispensation of justice and the workings of the jirga (a group 
of tribal elders who dispense justice according to the tribal code and religious law). 
With the rise of the mullah, the malik is no longer the only one implementing the 
judgments of the jirga. In a society where claims to power are contingent on the 
ability to “get things done,” the malik’s diminishing power has profoundly altered 
the political dynamics of FATA. 

Furthermore, the role of the army has also escalated this disintegration. ‘The 
Peace Accords? between the army and the militants were essentially seen by many 
as a blank check to the militants to operate in the tribal belt in exchange for their 
promise to keep out of the rest of Pakistan.” Such short-sighted agreements left a 
lasting impact on the region, as they entrenched the militants within the social and 
political fabric of FATA. In fact some of the agreements had the opposite effect 
of strengthening the power of the Taliban leaders who the state negotiated with. 

Once the militants became a regular feature of tribal society, they started to 
demand seats in the political and quasi-legal systems. Most importantly, the 
composition of the jirga was altered to accommodate the militants, who now wielded 
more power within the political set-up of FATA. The malks who resisted this trend 
of Talibanization and the infiltration of militants were pushed out, either 
withdrawing voluntarily or being eliminated through force. 

All these developments have undermined the legitimacy of the malik. The maliks 
are thus under attack from all sides: operating between the Taliban commanders, 
the army, and the drones. Because of this upheaval in local tribal politics, the old 
institutions are proving inadequate. Since the malik’s power is now compromised, 
tribal leaders have joined civil society organizations in their anti-drone campaign 
and strategic litigation. This support for the campaign is part of a larger shift on 
the part of the malik. Now the malik has radically altered his stance on relations 
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with the state, changing from indifference or hostility to talks of provincial status, 
FATA reforms, and greater integration with the rest of Pakistan. Provincial status 
will allow the reach of judicial authority to extend into FATA, which was previously 
only subject to executive authority. 

Nevertheless, we should be wary of describing FATA purely in terms of its tribal 
characteristics. The understanding of FATA as purely “tribal” obscures the 
political nature of such formations. Such simplistic conceptions of FATA perpetuate 
the deep-seated “geo-legal logics operating in tribal areas along the Afghanistan- 
Pakistan border from the British Empire.” The structuring of the tribal belt in 
terms of maliks, and the concepts of collective punishment that accompany it, are 
not purely “tribal” concepts, in fact they have been reinforced through years of 
patronage by the British and reinforcement by the state of Pakistan. The colonial 
legacy of the FCR is no secret, as the Balochistan Bar Association v. Government of 
Balochistan jadgment states that: “As known to us all, the legal system imposed by 
the Britishers [. . .] to rule the general masses through a class of loyal notables from 
amongst the area thus ostensibly depicting a policy of non-interference in their 
centuries-old system of riwaj; although in fact the object was to keep them away 
from a universally recognized judicial system and instead to give them a sugar- 
coated legal device.”°? While the tribal region does have some peculiar character- 
istics 1t would be factitious to assert that these formations are a natural product of 
tribal society. Such a crude understanding of FATA has the effect of precluding 
the possibility of the citizens of FATA from being anything more than just “tribes.” 


Dichotomies in the media 


The media constructs a particular image of the drone victim through several 
binaries. These binaries, present in both Pakistani and international media, are 
the operator/victim dichotomy and the terrorism-victim /drone-victim dichotomy. 

Most representations of drones in the international media have focused on the 
drone operator as opposed to the victim. These representations have left the victims 
and the region of FATA “radically underexposed.” Stahl has identified how the 
“lifestyle” of the drone operator and the act of violence from afar has received 
endless media coverage.®! On the other hand, the invisibility of the drone victim 
in dominant international discourse is palpable. Arguably, this invisibility is a 
symptom of the conceptualization of drone victims as “inhuman” and therefore 
unworthy of coverage. 

However, this analysis neglects the increased media gaze that drones and their 
victims have started to receive from the Pakistan media and international human 
rights agencies. This increased attention can be explained through the binary 


58 I. G. R. Shaw and M. Akhtar, op. cit., p. 1491. 

59 Balochistan Bar Association v. Government of Balochistan (1991 PLD 7), Balochistan High Court, at 13, 
Amir-ul-Mulk Mengal J. 

60 R. Stahl, op. cit., p. 670. 

6l Ibid. 


208  Social/political impact of drones on FATA 


representation of “victims” within the Pakistani imagination. This dichotomy 
manifests as the figure of Malala is pitted against the “drone victim” in the 
Pakistani media (between the drone victim Nabila and Malala in some circles), 
making the observer choose between the two. The notion of grief as a limited 
commodity feeds into this dichotomy; there is no space for the two victims to co- 
exist, and the griever must choose between them. 

Public sentiment in Pakistan over the Malala issue and how it is conflated with 
the plight of the drone victims also merits analysis. Many Pakistanis feel that the 
adoration of Malala is both hypocritical and Western-generated. The debate 
surrounding the image of the drone victim is thus politically charged — where 
Malala is pro-American, the drone victim is a symbol of American oppression. 
Where the Malala story is seen as overhyped, the drone victim is seen as 
marginalized and unrepresented in the international media. Where Malala is an 
American stooge and her struggle inauthentic; the drone victim is local and 
worthy of recognition. A large section of Pakistan’s population looks upon Malala 
and the media attention she gets on the international stage with suspicion. 
A substantial section of the Pakistani public, as well as the media, have now started 
to internalize the Malala/drone-victim binary in order to reinforce the importance 
of — and often times injustice meted out to — drone victims. 

Another indication of this binary can be seen in the contrast drawn by Butler 
between the victims of the 9/11 attacks and those of US military operations. Butler 
posits that while the victims of the 9/11 attacks “were publically mourned in a 
series of long and protracted ceremonies, the deaths of many others did not and 
could not appear as grievable losses.”® This contrast between different “victims” 
indicates once more that the victim is not a natural or neutral category but rather 
a political construct. Butler posits that “the victims of the USA and its allies, killed 
in response to 9/11, are ungrievable within a political landscape that fails to 


‘conceive of Muslim and Arab lives as lives’ .”®* 


The aerial gaze: the diminution of the targeted 


The aerial nature of drone strikes results in the dehumanization of the victims 
because of the vantage point of drone operators and the methods of identifying 
drone targets. Drone strikes are the ultimate example of “ways in which violence 
has been sanitized and concealed from view through the reliance on airstrikes, 
computer simulations and detached language.”® This phenomenon is identified 
by Stahl as “drone vision.”®® Air warfare leaves an indelible mark on any society 
that experiences it and shapes the national narrative and psyche, ultimately 
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informing “regional national security strategies.”°” It is posited by Roy Chow in 
his analysis of the atomic attacks and aerial warfare that “[i]n the wake of the atomic 
event of Hiroshima, the entire globe 1s rendered as a grid of targets to be destroyed 
as soon as it can be made visible. Indeed, to sce is to destroy.” Drones can be 
viewed as a continuation of that legacy: seeing the whole world as a target; 
specifically, seeing the whole of FATA as a “target” rather than a space inhabited 
by socially, culturally, and intellectually capable people. 

Drones are not merely tools of destruction; they are also tools of perception. 
Weapons, especially aerial weapons, have a “common lineage” with the camera, 
as they offer a distinct vision of warfare.® Drones, as a new brand of weapon, offer 
a distinct perspective into the war and the conception of the victim. The “drone 
gaze” can be posited as “a medium for managing the visual relationship between 
Western centers of power and the rest of the world.””° 

The use of drones allows those operating them to see their targets in a particular 
manner: from the vantage point of a drone. Arguably, everything below is just 
dots or blips as opposed to human beings or civilian property. It is posited that 
“drone vision must be considered within a long history of imperial looking that 
divides the world into those who are the rightful subjects and objects of the gaze.””! 
This aerial view has also given way to “the condition of ‘ocular enmity’ ,”’* where 
the subjects of drone vision are inherently seen through a hostile gaze. Furthermore, 
the gaze detaches the carnage on the ground from the vision from above “where 
no one dies (that just happens on the ground).”’? This dehumanization of the 
target renders drone vision extremely problematic and engenders a particular 
interpretation of the drone victims. 

Drones, and the gaze that accompanies them, turn all of society into “consumers 
of warfare.”’+ These consumers are not simply the drone operators, but also those 
who consume drone-generated images through the media. Drone vision invites 
consumers of warfare to see the victims of drone strikes as they appear to drone 
operators. Drone vision “deploys an ‘architecture of enmity’, a drawing of the lines 
between self/other; us/them; safe/risky; inside/outside, that makes going to war 
possible.””> Furthermore, the normalization of drones serves to frame drones as 
part of the mundane, thus stripping them of their violent elements. Stahl identifies 
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this proclivity towards the mundane in accounts of the drone operator as “passing 
from the kitchen to the cockpit, the pilot serves as a plot device that invites the 
viewer to do the same.”’° Due to the transference of drones beyond the warzone, 
and through its domestication, war has become an aspect of “mundane, domestic 
life” where there is no clear demarcation between warzones or periods of warfare.” 
The juxtaposition of drones with the everyday life of the drone operator, and the 
seamless ease through which the operation fits into the mundane, gives way to “a 
hyper-domestic space” where both the domestic and warzone converge.” Thus, 
every time drone strikes are reported in the media, drone vision is invoked and 
reproduced. 

The sanitized vision, however, is not found within mainstream Pakistani 
discourse, where there is a constant effort to drive home the brutality of drones. 
Nevertheless, the Pakistani framing is not entirely helpful as it couches drones as 
an exclusively personal and individual experience rather than part of a structural 
problem.” This representation, being individual in nature, strips the drone 
discourse of its potential political connotations; reducing it to an issue that affects 
only certain individuals or “victims.” 

The very dearth of meaningful scholarship around the impact of drone strikes, 
excluding the copious amounts of facts and figures and the politics of statistics that 
surrounds most reports on the subject, points towards the dehumanization of 
victims at a subtler level.® The lives of drone victims and the deeper social, political, 
and cultural impact of the strikes are seen as a footnote, an afterthought, in the 
reports put forward by most international human rights agencies. The drone victim 
may be seen as the ultimate victim; someone whose existence is even contested in 
the international space as the figures of civilian casualties the United States posits 
are hotly contested; and agencies within and outside Pakistan scramble to provide 
alternative and “more authentic” estimates. While there is a need to provide 
alternatives to the dominant narrative, the fetish for statistics can “have the 
perverse effect of further decreasing the visibility of death, masking grief with 
numeracy.”?! 

Despite pretensions to the contrary, for many, the lives of the drone victims 
matter very little in the politics surrounding drone strikes, occupying at best a 
peripheral position. Even when attempts are made to “humanize” the tragedy of 
drone strikes, a spectacle is made of the victims, while the discourse remains very 
much embedded and is susceptible to the pitfalls of humanitarian discourse that 
Butler points towards. Furthermore, it has been seen that even the statistics of 
civilian casualties have very little significance in the determination of a conflict.” 
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Litigating on the drones: the interaction of drone 
victims with the Pakistan legal system 


The Peshawar High Court Writ Petition®’ and the subsequent judgment on drone 
strikes occupy a central position in the analysis of the legal and political impact of 
these strikes on Pakistan. This is for two reasons. First, this judgment is the first 
time that drone strikes have been subjected to judicial action.® Second, the 
judgment effortlessly meanders through the international and national scale: it seeks 
to hold the executive responsible for its actions and inactions regarding drone 
strikes, articulates the ways in which Pakistan can assert its sovereignty, and 
employs criminal justice to capture the phenomenon of drones. 

The Writ Petition seamlessly transitions from municipal law, to principles of 
constitutional law, to international law." This shifting of scale, from international 
to national to local, is important, as the language and principles employed at each 
level are varied. The phenomenon of drone strikes exemplifies the collapsing of 
scales (convergence between the international, national, and local) in the post- 
Westphalian order, where the national and international converge on several issues. 
The fact that drone strikes operate at all these different levels of legality and 
understanding provides a unique opportunity for an integrated understanding of 
the social and the political at multiple scales of both international and national 
law. 

The most vital impact of the Peshawar High Court judgment is the fact that it 
extends constitutional fundamental rights to the people of FATA, who were 
previously denied constitutional protection.” Despite the lack of compliance of 
the Government of Pakistan to follow certain aspects of the judgment — resulting 
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in a show cause notice against the foreign affairs secretary for non-compliance in 
the contempt of court petition filed by the FFR® — the judgment is seminal in the 
contribution it makes to Pakistani jurisprudence, especially regarding FATA. 
Admittedly, this case was not the first one, as there is precedent in the case of Murad 
Ali v. Assistant Political Agent, Landi Kotal ,®° which held that the Peshawar High Court 
does have jurisdiction under Article 199 of the Constitution “to grant relief to a 
person incarcerated illegally.”°° However, despite the sparse contrary precedents, 
the common perception among the people of FATA was that fundamental 
constitutional rights are not applicable to FATA citizens, and that turning to the 
Peshawar High Court is completely futile. The Drones Writ Petition, because of 
its explicit ruling on the issue, is seen by many as a bold decision capable of having 
a far-reaching impact on the integration of FATA and the perceptions of its people 
as citizens. 

One of the avenues of redress outlined in the Writ Petition is criminal 
prosecutions.°! The framing of drones as violations of criminal law raises some 
important questions about the manner in which drones are perceived and the 
mechanisms that are employed to seek justice against the “things [that] fall out of 
the sky.” The exclusionary structuring of FATA, and the increasing inability 
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of the state to furnish security and other amenities to its citizens across Pakistan, 
could explain the judicial proclivity to turn to criminal law in the context of drone 
strikes. This proclivity can be traced to the political and legal structuring of FATA 
itself, which is largely determined by the colonial roots of the FCR, which 
concerned itself with executive control over the region. The legacy of the FCR 
allows for a particular brand of criminal justice and makes it easier for drones to 
be framed within criminal law. 

The newness of drones as a subject in law demands a plastic frame of reference, 
something that can be found in crime and criminal law. This plasticity of criminal 
law stems from the fact that crime is becoming increasingly relevant in instances 
where the writ of the state is compromised, “constituting an uncivil society that 
flourishes most energetically where the state withdraws.” Thus, the law employed 
to tackle such crimes requires similar flexibility; mimicking the amorphous nature 
of the very crime it seeks to tackle. Applying the analysis above, some would argue 
that drones can thus be analogized with the figure of the felon. Since drones, much 


like the felon, have an “existence beyond the law,””* 


they create space for new 
interpretations and formulations of justice. Criminal justice, it can be argued, 
provides for flexibility for these novel conceptualizations.°° This analysis under- 
scores the transformative role of drones within the law and the ease with which 
they fit into the criminal law framework. 

In societies, like Pakistan, besieged by terror, crime has emerged as a place- 
holder for larger “everyday anxieties” that are experienced by citizens. Criminal 
law thus serves as a natural framework for drones. The “spectacle of policing” is 
an important component of the postmodern state whose “legitimacy is far from 
unequivocal.” Through a Foucauldian lens, the shift of crime as a frame of 
reference can be explained by the shift from “the theatricality of pre-modern 
power” to the more internal, everyday aspects of policing.’ As drones and terror- 
ism become more and more part of the everyday, they become susceptible to 
being seen through the lens of criminal law. Furthermore, since in FATA policing 
and control are framed under the FCR the issue of drones is more easily 
conceptualized under criminal law. As drones enter the space of FATA, it should 
come as no surprise that drone strikes are seen under the pre-existing framework 
of crime and policing. 

In the context of the law and crime as a frame of reference, the Peshawar High 
Court petition — dealing with the issue of drones — becomes relevant. Since drones 
operate on the fringes of legality, there is an increasing desire to bring them into 
the fold of the law in an effort to understand them. The law, especially given 
the social impact of the judgment, is then more of a category through which 
we can attempt to understand drones than simply a site for settling of disputes. 
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Thus, the outcome of the petition, though quite radical and important, becomes 
secondary to the language employed in the petition itself as the courtroom becomes 
a theatre for understanding and rationalizing drones in general. The question 
remains however, how much of this process is truly representative? There is a real 
possibility that the drones issue and its legal framing will be overtaken by NGOs 
and political parties. 

Additionally, the localization and criminalization of drones by the courts stems 
from a desire to bring the “foreign,” “alien,” or “American” force into the context 
of Pakistan and in a language that Pakistanis understand.” When the discourse 
around drones is framed in the context of international law, there is a displacement 
of power to control and understand the debates and decisions from the local to 
the international plane — and they become beyond the reach of Pakistanis.” The 
Writ Petition and the subsequent Peshawar High Court judgment, on the other 
hand, serves to localize the issue and thus vests within local actors more power 
than they would have at the international level. 

The Peshawar High Court judgment is neither entirely subversive nor purely 
an attempt to understand drones in a local context; rather it can also be seen as 
an avenue for the state to reproduce its power. In fact, framing drone strikes as a 
crime serves to reinforce the power of the state. When drone strikes enter the courts 
and the realm of criminality, the drones come to serve as a vessel through which 
the state can exercise its power.!°° The state of Pakistan is able to reassert its control 
in the form of the court case that frames the debate on drone strikes. ‘This assertion 
of state power is performed through the dramatization of violence; the dramatizing 
of drones, much like the dramatizing of crime, elevates drones to the status of 
something that should be regulated by the state — leading to the assertion of the 
state and its power. Through an interaction with the law and the state, drones take 
on a different form as the state becomes more visible in the narrative; as Comaroff 
argues “fantasies become facts, mpossibilities become possible, and the law, as a 
foundation of the nation-state, becomes visible once more.” 101 

The question of who has the power to frame and shape the narrative of the 
case is also moot. It can be argued that when the drones discourse is articulated 
in the form of a Writ Petition, the power to conceptualize the issue is wrestled 
out of the hands of the victims and transferred into the machinery of the state 
and courts. 
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There are a number of reliefs sought in the Writ Petition; however, only two of 
them specifically cater to the drone victims themselves,!” while the rest deal with 
the assertion of Pakistan’s sovereignty and right to defend itself. This framing is 
reminiscent of the conceptualization of drones by political parties, especially pre- 
2010 as identified earlier. The marginalization of the voice of FATA thus becomes 
the dominant theme in any discursive analysis of drones. 

The judicial response to drones requires a deep analysis because many 
extraneous factors seem to have contributed to the courts’ aggressive condemnation 
of drone strikes in Pakistan. This particular manifestation of judicial activism needs 
to be contextualized in the larger emboldened role of the courts in political affairs. 
The Peshawar High Court judgment is indicative of the tensions between the 
various organs of government — all struggling to wield control and amass power, 
which initially commenced with the lawyers movement for the independence of 
the judiciary; eventually with active support from the political parties against the 
rule of former General Pervez Musharaf. With General Musharaf’s forced 
resignation, tension arose between the other organs of the civilian government and 
the judiciary. The Peshawar High Court judgment was a manifestation of this 
tension. 

The case of drones is a prime example of how this intergovernmental struggle 
of power is unfolding. There are several lawsuits in Pakistan pertaining to the 
war on terror; the Peshawar High Court judgment being the most seminal. This 
judgment, apart from strongly condemning the drone campaign and holding it 
unlawful under domestic and international law, expressly requires the Federal 
Government of Pakistan, including its bureaucratic organ — the Ministry of Foreign 
Affairs — to take proactive and corrective measures by strictly laying out the course 
of action to be followed.'°? The judgment further finds the US Government 


102 Judgment: “v. to order the respondents to gather DATA of victims of drone strikes and encourage 
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vi. The Government of Pakistan is directed to take the matter seriously before the Security 
Council of the UNO and in case it does not succeed there if veto [sic] power is unduly exercised 
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the losses sustained by the Pakistani civilians both to life & properties due to drone strikes, making 
a request to the UN Secretary General to constitute an independent War Crime Tribunal which 
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responsible and censures it under local laws, and directs the Federal Government 
to exercise self-help to prevent such strikes, or at a minimum, to use the UN dispute 
resolution mechanisms to pursue remedies in the international fora. 

This judgment marks an attempt by the judiciary to retain its position and 
influence in Pakistani politics, and ostensibly sees its role as the custodian of the 
Constitution and fundamental rights. This stance is reflected elsewhere in the 


numerous suo motu actions that the judiciary has taken up. The Supreme Court’s 


jurisprudence on contempt of court cases against high profile politicians,! 


demonstrating the expansive role of the judiciary, is quite unique, if not audacious. 
Historically, the judiciary has been the weakest branch of the government in 
Pakistan and has consistently been exploited by dictators to condone their rule; 
even civilian political rulers have managed to undermine and dismiss the judiciary. 
The acquisition of this new role is quite apparent in the processing of this Writ 
Petition and the judgment it engendered. 

The journey of the judiciary from the weakest link in the government to 
arguably one of the strongest — if one does not include the armed forces — can be 
witnessed today in the way it is holding all civilian executive institutions and 
governmental ministries answerable on matters that are ostensibly executive in 
nature. Drones have been one of the strongest vehicles through which the judiciary, 
buoyed by active support from the provincial government in Khyber Pakhtunkwa 
and the media, has pressurized important federal ministries, such as the foreign 
and law ministries, in demanding remedies, with the risk of judicial censure 
looming over them. In the context of drones, the ministries have been decidedly 


shall have the mandate to investigate & enquire into all these matters and to give a final verdict 
as to whether the same amounts to War Crime or not and in the former case to direct the US 
Authorities/Government to immediately stop the drone strikes within the airspace/territory of 
Pakistan and to immediately arrange for the complete & full compensation for the victims’ families 
of the civilians of Pakistan both for life & properties at the rate & ratio laid down under the 
international standards. 

viii. The Ministry of Foreign Affairs is directed to prepare draft resolution/complaints and 
requisition for doing the needful within a minimum possible time in line of the above guidelines 
given by the Court, also asking & requiring the Security Council and the General Assembly, as 
the case may be, to pass a resolution condemning the drone strikes, flown by the CIA/US 
Authorities and violating the sovereign territory of Pakistan in violation of UN Charter and various 
Conventions of the UNO, referred to above. 

ix. In case the US Authorities do not comply with the UNO Resolution, whether passed by 
the Security Council or by the General Assembly of UNO, the Government of Pakistan shall 
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the USA within Pakistan” (Foundation for Fundamental Rights, n 84, pp. 19-22). 
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muted in their response and have tried to evade the issue as opposed to directly 
confronting the judiciary. The view of the foreign ministry is telling in this regard, 
as it has posited that foreign relations are not the prerogative of the judiciary, and 
questions regarding how Pakistan conducts and deals with foreign nations — 
including in the extreme case of defending its borders by using force — 1s the 
prerogative of the remaining branches of government. Nevertheless, the reticence 
of these ministries in public indicates the powerful position the courts currently 
enjoy over the civilian executive and bureaucracy. 

The active nature of the judiciary, coupled with the increasing accountability 
within government branches, 1s also related to the rise of the popular electronic 
media in Pakistan and its role in making the populace somewhat aware of 
the deficiencies existing in government. Conversely, the judiciary, through its 
judgments and choice of swo motu, also has a role in shaping popular opinion. The 
courts have also played a pivotal role in keeping the executive branch of the 
government under check. The threat of an active judiciary has acted as a deterrent 
to the government entering into international agreements that would be unpopular 
among the general populace. Furthermore, the unique and strong personality of 
the ex-Chief Justice of Pakistan (CJP), Iftikhar Muhammad Chaudhry, coupled 
with the philosophy of judicial expansion at the higher levels of the judiciary, 
emboldened the courts to take on a number of cases that deeply impacted and 
strengthened public opinion and participation. 

It is interesting to note that while a number of cases have been subject to suo 
motu by the Supreme Court, the highest organ of the judiciary has been reluctant 
to take up the issue of drone strikes.! While the Supreme Court has not directly 
addressed the drone issue, the Peshawar High Court judgment has added to the 
public sentiment in being critical of the executive and forcing it to be more forceful 
at international fora on the drone issue. This in turn has led to positions by 
the Pakistani Mission to the United Nations that are in line with public sentiment. 10° 

The FFR asserts that while there was some hesitation on the part of the drone 
victims to approach the courts, there was also a clash in terms of the different 
conceptions of justice at play. While the drone victims wanted justice with regards 
to drone strikes, their form of tribal justice derives from the Pashtunwali Code that 
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Sovereignty,” Radio Free Library: Radio Library, 5 May 2014. Available online www.rferl.org/content/ 
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The Parliament of the European Union has also commented on drone strikes: “Parlia- 
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rights organisation, Reprieve .. . In this application, a Pakistan Karim Khan’s case was high- 
lighted, who had lost a brother and son in the US drone strikes in 2009” (“Resolution Passed in 
EU Seeking Ban on Drone Strikes,” Dawn, 28 February 2014. Available online www.dawn. 
com/news/ 1090097 (accessed 27 May 2014)). 


218  Soctal/political impact of drones on FATA 


is grounded in retribution and revenge (badli) and asylum (nanawati). These tribal 
sensibilities, however, are tempered by the fact that FATA has operated under a 
“state of exception” from the rest of the Pakistani legal system. It has been asserted 
that the FATA legal system hinges “on the troika of jirga system, the Political Agent 
and Frontier Crimes Regulations [FCR] of 1901.”!°” Furthermore, criminal law 
concepts within Sharia allow for compensation or “blood money” for casualties, 
and was petitioned for by the FFR on behalf of the victims.'°® However, it would 
be erroneous to argue that the Peshawar High Court judgment was wholly 
unproblematic; there is always partial satisfaction when it comes to interaction with 
the court system, the state can never truly account for the indigenous conception 
of justice. The individual rights-based approach of the state’s legal system naturally 
clashes with the concept of collective justice of tribal societies. This concept of 
collective punishment is also enshrined in the FCR. !” Nevertheless, the retributive 
nature of justice of the tribal areas most closely grafts onto criminal justice, which 
is partly why criminal justice is the most appropriate area of law that caters to the 
victims’ conceptions of justice. 


Policing and drones 


There is no denying the fact that the perception in Pakistani society about national 
security, human rights, and the role of the police and security forces is changing. 
Previously, the focus was on the threat from outside, such as from India and 
Afghanistan, and was embedded in a state-centric paradigm — that the threat to 
territorial integrity came from neighboring India. The army was seen as a force 
to safeguard the borders from without, and nationalism centered on a Muslim and 
Islamic identity against a non-Muslim threat by a bigger hostile state. The dynamics 
have changed. The threat and focus have now become internalized and the 
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danger is posited to come from non-state actors — militants or terrorists who 
proclaim themselves as stalwarts of Islam. Because focus has shifted from India, 
the society does not exhibit the same level of hatred for India. 

Pakistan is employing both counter-insurgency and counter-terrorism strategies 
to face the threat of terrorism and armed conflict. As a consequence, the police 
and the army is evolving. The police are thus destined to acquire a more proactive 
role along with the army in tackling the internal threat. Public opinion is also being 
moulded in this direction to recognize the role of these enforcement bodies. The 
media is playing a big part in developing this narrative. Structural changes are 
being introduced, such as legal reform that has strengthened anti-terrorism 
legislation, allowed for preventative detention, and implemented other draconian 
measures with the objective of promoting national security.!!° The role of the police 
is also moving from the rural to the national. Moreover, the domestic focus is 
divided between the international, because of the global move via western powers 
and the UN to tackle international terrorism; and the local, because of the internal 
threat to the state from the organized TTP. The focus has thus moved away from 
the state-centric regional approach. 

The state, in the face of drones and the war on terror, has become more inward- 
looking and outward-looking simultaneously. Nancy Fraser has posited that since 
the fall of communism, the way of governing — governmentality!!! — has 
“transcended the bounds of the state, even as it remained nationally bounded.” !!? 
The nation state is no longer the only legitimate actor. Other international forms 
of government prevail, as well as non-state actors who constantly undercut the 
authority of the nation-state. Drones, with their positioning at both the national 
and international level, are indicative of such formulations of governmentality. The 
outward and inward force of drone strikes has meant that even though the state 
itself is not disappearing, a lot of its functions are increasingly undercut by 
regulatory mechanisms at the sub-national and international levels.!!3 The inability 
of the state executive apparatus within the local and national context is forcing 
the aggrieved and those affected to turn to other fora for a remedy. This is 
witnessed in FATA, where the inability of the malk to stop drone strikes has led 
to the transformation of the tribal society and forced people to seek legal redress 
elsewhere, for instance the Peshawar High Court. On the national level, the 
inability or unwillingness of the Government of Pakistan to prevent drone strikes 
has led it to approach certain facilitative bodies such as the Human Rights 
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Council, albeit in a half-hearted way, in order to diffuse the pressure emanating 
from the general public.!!* 

This multi-layered nature of governmentality feeds into a byzantine security 
apparatus, such that the police are rising to the national level while the army is 
becoming more concerned with domestic, internal security. The new role of the 
police shows its positioning as a “network.”!!> Allowing them a fluidity that makes 
them better placed to combat terrorism.!!® The US drone campaign in FATA is 
more relevant to policing by the Pakistani state than previously thought. Drones, 
through the work of surveillance in FATA, open up the tribal belt to a spatial mode 
of disciplining. This spatial mode of disciplining occurs as drones construct “a 
system that exhaustively maps and monitors” FATA.!! In this very act of mapping, 
drones perform the work of policing in FATA. The previously “excluded” territory 
is now seen as more “governable” and “policable.” In FATA, as a space that 
previously lacked spatial mapping and regulatory regimes, the intrusion of drones 
lays the groundwork of greater regulation and penetration as the Pakistani state 
expands its sphere of influence. Drones in that sense are augmenting the 
knowability of FATA, making it “disciplinable” by rendering it “representable.” 
Drones thus act as a segue for the state to enter the space of FATA. It is no 
coincidence that the state is making great incursions into FATA, through schemes 
like FATA Reforms.!!® 


The politics of Pakistan and drones 


The deployment of the discourse of sovereignty in the Peshawar High Court Writ 
Petition is an indication of how the drone strikes are conceptualized. The judgment 
concludes that the Government of Pakistan should “immediately assert its State 
Sovereignty and convey forcefully to the US in clear terms that no further drone 
strikes will be tolerated on its sovereign territory.”!!° Such declarations not only 
place the issue in terms of human casualties and human rights violations, but also 
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invite the state to enter the debate. This entry point then opens up the possibility 
of the state monopolizing the drones discourse, at times even using it as a political 
tool to assert its own power and often alienate the drone victims. 

Judith Butler’s analysis earlier was used to demonstrate that the representation 
of drone victims in the political imagination can lead to the alienation of these 
very victims. This conceptualization of drone discourse within Pakistan might strike 
some as too simplistic. Indeed, the space drone strikes and their victims occupy in 
the Pakistani imagination is more than just a by-product of the latent anti- 
Americanism and simplistic notions of the uniqueness of FATA. Much like the 
Writ Petition, political discourse regarding drone strikes provides a vessel for 
resistance and an opportunity for drone victims to carve out space for themselves 
in national debates. The promise of emancipation in these representations and 
debates has played a transformative role in Pakistani politics, paving the way for 
new kinds of politicking. 

Drones have also played an instrumental role in the shaping of the political 
debates within Pakistan, where they have been central to fundamental political and 
social transformations. The traditional modes of politics, while beyond the purview 
of this book, have been challenged by drones and other geo political realities faced 
by Pakistan. This shift is marked by the qualified eroding of traditional voting 
patterns in the 2013 national elections, which witnessed debates centered around 
ideological issues and foreign policy, a departure from political campaigns that 
catered solely to parochial concerns. While motivations based on local and 
immediate economic reasons are perfectly legitimate reasons to vote, the injection 
of a new kind of debate has given a new facet to the political landscape. This new 
approach owes its origins partly to the central role drone strikes had in the 
manifestos of major political parties. The emergence of parties such as the Pakistan- 
Tehrik-e-Insaf (PTT), guided by strategic litigators, has injected new life into 
Pakistani politics, and have now moved political debate from localized to national 
issues and ideological concerns in mainstream politics, something that is routinely 
witnessed in populist democracies such as the US. The two main objectives for the 
PTT have been the eradication of corruption and putting an end to the drone strikes 
in FATA. This inclusion forced both the incumbent Pakistan People’s Party (PPP) 
and the Pakistan Muslim League-Nawaz (PML-N) to confront issues such as drones, 
the role of Pakistan in the global war on terror, relations with the United States, 
and the cost of war. These parties were forced to rework their politics campaign 
from local to national issues. While the exact role that drones have played 1s hard 
to assess, both quantitatively and qualitatively, at a minimum drones have served 
as a catalyst to bring about some major shifts in Pakistan’s political landscape. 

Far from wresting agency and control away from Pakistanis, drones have vested 
in local actors a weapon that can be used to attack the “West” in broad brush 
strokes. Employing the image of futuristic drones hovering over the simplistically 
pristine areas of FATA, terrorizing local children and women, !”? Pakistanis have 
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found a way to fight back. Speaking in the very language that marks the narratives 
of the West, Pakistani politics has found a way to invert the situation and throw 
it back at the United States. Using the high-drama politics of international NGOs 
and the human rights discourse of international law, Pakistan has been able to 
make a case for drones being illegal. 

The transformation of public opinion as a force in Pakistani politics is exemplified 
through the drone discourse, where the tide of public opinion is decidedly anti- 
drone. Nancy Fraser posits that public opinion is “efficacious if and only if it is 
mobilized as a political force to hold public power accountable, ensuring that the 
latter’s exercise reflects the considered will of civil society.” 1?! If the benchmark 
for accessing public opinion is accountability of different branches of government, 
then drones have served as a gateway through which the actions of the executive 
— especially in its capacity to grant consent to drone strikes and forfeit sovereignty 
— have been severely challenged. Public opinion can also be seen as driving the 
Judiciary — during the hay day of suo motu jurisdiction and under a CJP who was 
more willing to respond to public opinion. Discourse about drones is thus a political 
force; something Nancy Fraser would term as “efficacious.” 

PTT, as a provincial government, without any representation in the Federal 
Government finds it convenient to criticize the Federal Government for failing to 
deliver on safeguarding the sovereignty of Pakistan, because the PTI cannot be 
held responsible for foreign relations; such decision-making being a federal subject 
matter. It thus becomes easy for the PTI to chastise and highlight the ineffectiveness 
of the Federal Government. This dichotomy of authority has resulted in forms of 
political agitation that have generated political debate and discourse on matters 
of social and political importance at the grass-roots level. Furthermore, it has often 
reinforced interprovincial disharmony and ethnic strife between the provincial and 
Federal Government. Both levels of government are dominated by different 
ethnicities — with the Pakhtun communities in Khyber Pakhtunkhwa often feeling 
that the Punjabis do not value and grieve their lives adequately — which has further 
fanned interprovincial discord. Communities in other provinces also feel strongly 
on matters including allocation and exploitation of natural resources and gas from 
Baluchistan, construction of dams, and unfair water sharing between provinces 
for the benefit of the larger Punjab province. Drones have highlighted these 
ideological concerns and politics in provinces that were earlier ignored or were 
not seen to exist. 

The political response has actually been quite drastic. Arguably, a grass-roots 
national party has been created, exploiting the existing vacuum and bringing to 
the limelight structural and national issues including the question of drones. The 
political activity and discourse thus generated has fueled populist democratic 
debate, which has focused on ideological, social, and political considerations. PTI 
might have stirred this movement, but this phenomenon has forced all established 
parties to reform their political activity to deal with national issues like drones and 
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negotiating with the TTP. Some of these political shifts arose without due diligence 
and without deliberating on the ramifications of the formalities being followed — 
but that is a separate point dealing with mechanics and technicalities rather than 
with the approach, which is to confront national imperatives openly. The hot topics 
of today include drones, corruption, counter-terrorism, and citizenship rights. As 
a consequence of this new political environment, new politicians who are not 
entrenched in feudalism are emerging. This is a constructive and positive 
development. There is no denying the fact that the anti-drone movement in 
Pakistan has contributed to this occurrence. 


The impact of drones on FATA 


The historical, spatial, legal, and cultural location of FATA has rendered it as the 
“other” and in the margins, even within Pakistan. The people of FATA, much 
like Afghans in Nancy Fraser’s analysis, “can only be seen as potential humans 
possessing only the future possibility of a livable life, thus rendering them 
profoundly lose-able and their deaths discursively impossible.” !2? Nevertheless, as 
posited earlier, the impact of drones on the region has been nothing short of 
transformative. That being said, the extent of political change stemming from drone 
strikes cannot be quantified and isolated at the moment — as there are a number 
of exogenous factors reinforcing and cutting across one another to create the 
current political milieu. There is, however, an appreciable impact from drones, as 
they have opened up the debate and measures to integrate FATA into mainstream 
Pakistan — not just socially, but politically and legally as well. 

The US, in fact, is actively promoting such measures — perhaps so that through 
Pakistan it can exercise more control over the lawless region to curb terrorism, or 
because it feels that such a move might bring about the necessary social and political 
developments to counteract radicalism and the spread of terrorism. The US AID 
drive, in concert with the Pakistani Government, for a more integrated FATA is 
an indication of this shift. This drive operates on the premise that it would lead to 
FATA residents becoming full citizens with all rights available.!? Furthermore, 
the impact of the legal jurisprudence surrounding drones has had the monumental 
effect of extending the fundamental human rights in the Constitution of Pakistan 
to the people of FATA, signaling greater integration into the larger politic of 
Pakistan. 
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It would be erroneous to extrapolate the attitudes prevalent in FATA to the rest 
of the province of Khyber Pakhtunkhwa. In fact, both legally and socially, there 
has been a clear demarcation between the settled areas of Khyber Pakhtunkhwa 
and the tribal areas. This distinction manifests itself in legal judgments such as the 
124 where the tribal authorities arrested 


an individual from a settled area and confined him to the tribal area. The tribal 


case of Dilawar v. Political Agent, Khyber Agency, 


authorities argued that the court had no jurisdiction to hear the case. The court 
posited that while fundamental rights and constitutional protections are not 
extendable to the residents of the tribal region, any resident of the settled area 
seeking redress about a matter that occurred in the tribal region is entitled to these 
protections. In the course of its judgment the court reasoned that “it would be 
anomalous and absurd that while the arm of an Authority in Tribal Area was long 
enough to reach a person residing outside Tribal Area, High Court was so 
powerless to come to rescue a person whose fundamental rights had been flagrantly 
violated” in FATA.!” Thus, the High Court decided that it could extend its writ 
to FATA in order to protect citizens of the settled areas of Khyber Pakhtunkhwa 
from “authorities” in FATA; however, the residents of FATA could not seek redress 
against authorities, either inside or outside FATA. This concern for fundamental 
rights was premised on the fact that the “parties belonged to [the] settled area.” !® 
These legal categories of the “settled” and “tribal” translate into the availability 
of a remedy at the High Court level and access to the enforceability of fundamental 
rights. 

The “settled—-tribal” distinction also manifests itself in the attitudes towards 
drones. This is partly because the settled areas have always been part of the state 
structure. According to the FFR, in their interactions with drone victims, those in 
the settled areas are decidedly anti-drones. Within FATA, on the other hand, it 
has been suggested that the attitudes around drones are premised on class and 
economic positioning, more than any other determinant. Crudely speaking, 
wealthy residents are decidedly pro-drones, while those who are economically 
disadvantaged are anti-drones. 

However, the settled—tribal dichotomy should not suggest that those in the tribal 
region are anti-Pakistan. In fact, through the experience of drones and the 
integrative exercise that it entails, the residents of FATA do not necessarily want 
to be independent from Pakistan. They do have individual grievances; however, 
these grievances do not translate into anti-Pakistan sentiment. Furthermore, 
immediate grievances regarding governance issues are manifested in resentment 
against the FATA Secretariat rather than the notion of being Pakistani. 

The issue the people of FATA have with drones is not that they happen fer se, 
or the inability of the government of Pakistan to stop them, but rather that drone 
strikes clash with their idea of tribal justice. In fact, extensive interaction with the 
FFR does not seem to reveal victims who openly disparage Pakistan as an identity. 
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Victims are discerning enough to make the distinction between “Pakistani” as an 
identity as opposed to Pakistan the state. While they have numerous grievances 
against the Government of Pakistan, the victims, despite their experience of 
drones, do not as a general rule want independence from the State of Pakistan. 

Owing to their experience of tribal society and the history of warfare in the 
region, the drone victims are not strangers to the violence and collective punish- 
ment that might be inherent in drone strikes. With more than a century of experi- 
ence under the FCR, the concept of collective punishment is somewhat acceptable 
to the people of FATA. However, the opposition to drone strikes stems from 
the fact that it attacks one of the most important tenants of the Pashtunwali 
Code, nanawatai (asylum). The concept of hospitality to anyone seeking protection 
against enemies is integral to the Paskhtun culture. The fact that FATA is targeted 
because of the refuge given earlier to militants is perceived as an unfair punishment 
by many FATA residents. 

Ian Shaw and Majed Akhtar have asserted that the particular legal structuring 
of FATA has lent itself to drone attacks: “The fact that drone warfare has not 
extended beyond FATA and into Baluchistan, another borderland Province of 
Pakistan also rumoured to harbor terrorist networks, speaks volumes of the role 
of legal geography in war.”!?” Positing drones as “exceptional technology” and 
FATA as “exceptional territory” has allowed the uncomfortable marriage of 
drones with the region of FATA. The uniqueness of FATA occurs at two levels: 
the state of exception that informs the legal structures of FATA within larger 
Pakistan, and the rendering of the state of Pakistan as “contingent,” meaning that 
the sovereignty of the state of Pakistan is contingent on its ability to curb terrorism; 
and given the fact that it is “unwilling and unable” to control the militants in FATA 
its sovereignty can be disregarded. First, the “state of exception” occurs when the 
state withdraws from a particular territory. This withdrawal of the state creates an 
“exceptional” territory where the state is not bound by the normal constraints of 
constitutionality.!?8 This withdrawal thus allows for an “excess of law,” where the 
state can exercise power without impunity.'*? The FCR and the constitutional 
provisions dealing with FCR create a space for FATA as an exception to the rest 
of the country, and it this very exception that allows for legally dubious operations 
such as drones to take place. Second, the “failure of the Pakistani government to 
control its own territory rendering the FATA region vulnerable to outside 
intervention, in this case, the attacks of the US drone army.”!°° Thus, the 
exceptional nature of drones combined with the legal structuring of FATA then 
converges so that “the intervention is itself exceptional in the form of the Predator 
drone, an object with a fetishized metaphysical status. Taken together, drones and 
FCR act in concert to produce the space for war in FATA, Pakistan — a topology 
of technology and law.” 131 
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Conclusion 


The preceding chapters of this book heavily focused on the intricacies of 
international law and the possible legality/illegality narratives of drone strikes in 
the international sphere. This chapter contextualizes many of these debates in light 
of the impact of drone strikes in Pakistan, lending a unique perspective on a hotly 
debated topic. The different representations of the drone victim and the problems 
attached to these representations lend a human face to the drone debate; 
supplementing the earlier discussions that focused on drone technology and its 
operators. The questions raised by international humanitarian law in the earlier 
chapters have been undercut by more local conceptions of warfare and tribal 
justice. The human rights violations elucidated in the earlier chapters are further 
strengthened when the social and political impact on the victims of drone strikes 
is fully explored. A common theme in these discussions is that at times the legal 
human rights regime cannot fully account for the suffering of victims and those 
affected — this is precisely why it becomes necessary to expand upon the less legal, 
but nevertheless extremely vital, effects emanating from drone strikes by focusing 
on social justice imperatives. 

As discussed in the earlier chapters, issues such as consent and sovereignty are 
often negotiated in the corridors of power and higher echelons of government. 
However, these notions of sovereignty and consent are constantly contested 
and challenged by the residents of FATA and ordinary Pakistanis. Furthermore, 
these debates and decisions have profound effects on the society they wish to 
regulate. ‘Thus, it becomes extremely important to access how determinations of 
international law and national interest affect the territory and people. This chapter 
thus sought to explore the ramifications of these decisions within Pakistan in general 
and FATA specifically. 

A discussion of the social and political impact of drones is an important prelude 
to the possible options at Pakistan’s disposal for redress against drone strikes within 
its territory. The case for Pakistan going into international fora and pursuing legal 
remedies becomes even more imperative in light of these discussions. 
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6 Conclusion 


Remedies and course of action 


The US drone program in Pakistan must be ceased immediately — this move is in 
the national interest of both Pakistan and the US. The strikes are of dubious benefit 
to the broader “War on Terror.” Instead, they serve to further radicalize the people 
in the regions targeted and destabilize the Western border of Pakistan with 
Afghanistan. While political will on the cessation of such highly questionable use 
of force might be lacking in the US political context, political pressures in Pakistan 
generally oppose the drones program. 

There are a number of ways in which Pakistan can exert pressure on the US to 
cease its drone program within Pakistan’s territory. Pakistan possesses both political 
and legal remedies at the domestic and international levels. As a non-permanent 
member of the United Nations Security Council (UNSC),! Pakistan has an ideal 
political platform to raise the issue of lethal drone strikes. The US would find it 
difficult to defend its position on drone strikes legally within the framework of the 
UNSC. Pakistan could argue that the drone program constitutes a violation of its 
territorial integrity and political independence, protected under Article 2(4) of the 
UN Charter. The US would be hard-pressed to justify its drone strikes as self- 
defense under Article 51, which ostensibly enables the use of force in foreign 
territories. Furthermore, under the provisions of Article 51, a state is obliged to 
officially report to the UNSC that it is acting under this provision; something which 
the US has failed to do thus far. Admittedly, the US, as a permanent member of 
the UNSG, will likely veto any UNSC resolution on the issue of its drone program 
within Pakistan’s territory. However, this issue at the UNSC will serve to create 
greater international awareness of the matter and could potentially generate 
sufficient domestic and international pressure on the US to halt drone strikes, or, 
at least to lessen their frequency. 


1 “Members of the United Nations Security Council,” United Nations Security Council. Available 
online www.un.org/en/sc/members (accessed | January 2014); Pakistan was appointed a non- 
permanent member of the UNSC in October 2011. AFP, “Pakistan Hails Seat on UN Security 
Council,” Dawn, 22 October 2011. Available online www.dawn.com/news/668168/ 
pakistan-hails-seat-on-un-security-council (accessed 2 June 2014). 
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Under Article 36(1) of the Statute of the International Court of Justice — a 
compromissory clause — Pakistan may also invoke the contentious jurisdiction 
of the International Court of Justice (ICJ), by virtue of a treaty with the US. 
Though the US withdrew from the compulsory jurisdiction of the ICJ after the 
Nicaragua case,” the Court in that case still held that it could exercise jurisdiction 
under Article 36(1) on the basis of a special agreement — a “Friendship, Commerce 
and Navigation Treaty” (FCN), which co-opts the jurisdiction of the ICJ. Similarly, 
Iran was also able to successfully invoke the jurisdiction of the Court on the basis 
of a similar FCN treaty. In the case Concerning Oil Platforms (Islamic Republic of Iran 
v. United States of America), Iran managed to prevail not only at the preliminary 
objection — i.e. the jurisdictional phase of the proceedings — but also on the merits 
of the case.’ 

This last fact is significant as Pakistan also entered into a “Friendship and 
Commerce Treaty” with the US on 12 November 1959, which came into 
force on 12 February 1961. The treaty itself is not widely known, but, Article 
23(2) thereof accords jurisdiction to the ICJ on the basis of language and grounds 
similar to those evinced in treaties between the US and other states, such as 
Nicaragua and Iran, that have triggered the contentious jurisdiction of the 
ICJ.* On the matter of jurisdiction the ICJ stated that “[a]ny dispute between the 
Parties as to the interpretation or application of the present Treaty, not satisfactorily 
adjusted by diplomacy, [and such dispute] shall be submitted to the International 
Court of Justice, unless the Parties agree to settlement by some other pacific 
means.” 

Pakistan also has the option to push for an advisory opinion of the ICJ.° The 
jurisdiction of the Court in this regard would require Pakistan to soften, and 
perhaps even revise, its legal position on the matter in order to get other states on 
board and to successfully proceed with the case. Still, Pakistan could potentially 
gain significantly from the ICJ’s Advisory Opinion jurisdiction: though advisory 
opinions are not legally binding or enforceable, the ICJ is far less adversarial in 
preparing its opinions and more open to compromise. For example, in the 


2 Case Concerning Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. United States of 
America) (Merits) [1986] ICJ Rep 14. 

3 Case Concerning Oil Platforms (Islamic Republic of Iran v. United States of America) (Preliminary Objections) 
[1996] ICJ Rep 803. 

4 Treaty of friendship and commerce, and protocol (Pakistan-United States of America) (adopted 
12 November 1959, entered into force 2 February 1961) 404 UNTS 259, Art. 23(2). 

5 Ibid., Art. 24(2). 
Special advisory jurisdiction can also be invoked against states that have not accepted the 
jurisdiction of the ICJ. Advisory proceedings are initiated upon the filing of a written request to 
the Registrar by the United Nations Secretary-General, or the director or secretary-general of the 
entity requesting the opinion. If the matter needs to be addressed urgently, the Court can do all 
that it is in its powers to speed up the process. After the requests have been filed, the Court compiles 
a list of those states and international organizations that can provide information before the Court. 
The Court usually requires the submission of written statements, followed by oral proceedings if 
it deems fit. 


232 Conclusion 


controversial Legality of the Threat or Use of Nuclear Weapons Advisory Opinion, even 
though the opinion was sharply divided, the ICJ was able to forge a consensus.’ 

In addition to these judicial mechanisms, Pakistan could also pursue the matter 
through various specialized UN bodies. Pakistan has recently become a member 
of the UN Human Rights Council (HRC), and can more forcefully raise the issue 
of drone strikes at that forum or could facilitate the declaration of a General 
Assembly Resolution® condemning drones strikes. This may pressure the US to 
halt its drone program in Pakistan.° 

Pakistan can also engage the various Special Procedures mechanisms of the UN 
to challenge the US drone program. Drone attacks invoke the mandate of a number 
of Special Rapporteurs and working groups of the UN." Recently, the UN Special 
Rapporteur on the “Promotion and Protection of Human Rights and Fundamental 
Freedoms while Countering Terrorism,”!! Ben Emmerson, visited Pakistan. 
Emmerson met with US officials working within the country; Pakistani politicians 
and senior bureaucrats; civil society groups; and, most importantly, victims and 
others affected by drone strikes. Emmerson’s final report is due, but in his initial 
assessment and statement, he was critical of the entire US drone campaign. The 


7 R.A. Falk, “Nuclear Weapons, International Law and the World Court: A Historic Encounter,” 
American Society of International Law, 1997, Vol. 91, No. 1, pp. 64-75. 

8 All members of the General Assembly can initiate a Resolution; UNGA Rules of Procedure of the 
General Assembly UN Doc A/520/Rev 15 (1985): “Resolutions, amendments and substantive 
motions shall be introduced in writing and handed to the Secretary-General, who shall circulate 
copies to the delegations.” Once there has been sufficient debate and all necessary amendments 
have been included, the resolution is put to vote and passed through a simple majority. Resolutions 


on important questions, such as the maintenance of international peace and security, are to be 
passed by a two-thirds majority (UNGA Rules of Procedure of the General Assembly UN Doc 
A/520/Rev 15 (1985), Rule 78). 

9 Although Resolutions passed by the General Assembly are considered “soft law,” and thus not 
binding, they act to put pressure on nation states as they represent international consensus. For 
instance, the General Assembly’s resolutions regarding the Suez Canal were instrumental in 
securing the cease fire and withdrawal of French and British forces from Egypt in 1956. 

10 The relevant Special Rapporteurs for drone strikes are: the Special Rapporteur on the promotion 
and protection of human rights and fundamental freedoms while countering terrorism, Mr. Ben 
Emmerson; the UN Special Rapporteur on extrajudicial, summary, or arbitrary executions, 
Christof Heyns; and the UN Special Rapporteur on the situation of human rights defenders, 
Margaret Sekaggya. 

11 The mandate for the “UN Special Rapporteurs on the Promotion and Protection of Human 
Rights while Countering Terrorism” is: “(a) To make concrete recommendations on the promotion 
and protection of human rights and fundamental freedoms while countering terrorism, including 
...(b) To gather, request, receive and exchange information and communications from and with 
all relevant sources, including Governments, the individuals concerned and their families, 
representatives and organizations ... on alleged violations of human rights and fundamental 
freedoms while countering terrorism . . . (d) To work in close coordination with other relevant 
bodies and mechanisms of the United Nations, and in particular with other special procedures of 
the Council .. . (f To develop a regular dialogue and discuss possible areas of cooperation with 
Governments and all relevant actors, including relevant United Nations bodies . . . (g) To report 
regularly to the Council and to the General Assembly,” “Protection of human rights and 
fundamental freedoms while countering terrorism,” adopted by the General Assembly on 20 
December 2004 UN Doc A/Res/59/191. 
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Rapporteur had earlier stated that if signature strikes and double tap strikes 
were actually being carried out in FATA, they could amount to “war crimes.”!? 
Proactively inviting and facilitating visits of UN officials to observe and document 
the casualties and suffering caused by the use of drones in Pakistan would highlight 
and contextualize the potential illegalities of the program under international law. 
This will place further political pressure upon the US. 

Pakistan also has the option of invoking a few human rights treaties. Several of 
these have been signed and ratified by the US, including the Convention against 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
(CAT); and the International Covenant on Civil and Political Rights ICCPR). 
Though neither the US nor Pakistan have signed the Optional Protocols to the 
IGCPR, which guarantee the jurisdiction of the Human Rights Committee, 
objections to the US drone program can still be raised at the Human Rights 
Council (HRC).'* Pakistan has itself signed more or less the same major human 
rights conventions and therefore!’ is under an international legal obligation to 
protect its citizens and residents from violations of their human rights. Such treaties 
create their own committee bodies, which can be approached or assisted in 
highlighting the ill effects of drones. 

Furthermore, Pakistan has the option to seek damages or other forms of 
reparations. Such options include extracting a declaratory judgment from the 
ICJ — as in Nicaragua v. United States of America! and the Case Concerning United States 
Diplomatic and Consular Staff in Tehran;'’ compensation for the wrong suffered; and 
satisfaction, which could include an acknowledgement of the breach, an expression 
of regret, and/or a formal apology. Such forms of remedies are expressly provided 
for under the Draft articles on Responsibility of States for Internationally Wrongful 


12 “The position of the Government of Pakistan is quite clear. It does not consent to the use of drones 
by the United States on its territory and it considers this to be a violation of Pakistan’s sovereignty 
and territorial integrity. As a matter of international law the US drone campaign in Pakistan is 
therefore being conducted without the consent of the elected representatives of the people, or the 
legitimate Government of the State. It involves the use of force on the territory of another State 
without its consent and is therefore a violation of Pakistan’s sovereignty” (B. Emmerson, “Pakistan: 
Statement by the UN Special Rapporteur on Human Rights and Counter-Terrorism,” United 
Nations Human Rights, 15 March 2013. Available online www.ohchr.org/en/NewsEvents/Pages/ 
DisplayNews.aspx? NewsID=13148&LangID=E (accessed 1 January 2014). 

13 Pakistan has made reservations against the Committee against Torture and does not accept its 


jurisdiction. 

14 A complaint can be made to the HRC “to address consistent patterns of gross and reliably attested 
violations of all human rights and all fundamental freedoms occurring in any part of the world 
and under any circumstances.” It does not stipulate that the parties to the complaint should 
have ratified and signed the Optional Protocol of the ICCPR (UN Human Rights Council 
“Tnstitution-building of the United Nations Human Rights Council” (2007) UN Doc E/CN.4/ 
RES/2007/5/1). 

15 Pakistan has signed and ratified the CAT; the CRC; the IGCPR; CEDAW; and the International 
Covenant on Economic, Social and Cultural Rights (ICESCR). The US has signed but has not 
ratified the ICESCR. 

16 Nicaragua v. United States of America (n 2). 

17 J. Crawford, Brownlie’s Principles of Public International Law, Oxford: Oxford University Press, 2013, 
p. 461. 
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Acts (DASR) and are avenues that Pakistan could take to ensure a termination of 
the US’s drone program in Pakistan.'® 

From a domestic law perspective, the legality of drone strikes has been challenged 
and reparations have already been demanded through the Pakistan legal system. 
The recent Peshawar High Court judgment strongly condemns drone attacks as 
a violation of IHL and human rights law. This judgment directs the Government 
of Pakistan to act in specific ways at the international level to guard its sovereignty, 
and to protect the life and liberty of its citizens and residents through peaceful 
means as well as force, if such is required. The court ruled that the US was obliged 


to compensate “all the victims’ families at the assessed rate of compensation in 
kind of US dollars.” It ordered furthermore that: 


[T]he Government of Pakistan and its Security Forces shall ensure that in [the] 
future such drone strikes are not conducted & carried out within the sovereign 
territory of Pakistan . . .[,] the Security Forces shall have the right[,] being 
under constitutional & legal obligations[,] to [sic. shoot down] the drones [and 
that] . . . the Government of Pakistan shall also file a proper complaint, giving 
complete details of the losses sustained by the Pakistani citizens both to life 
and properties due to drones strikes. !° 


Since the passing of the judgment, a contempt of court has been filed against 


the Foreign Secretary for failure to comply with the court’s orders.?? Drone 


t! 


litigation is also pending before the Islamabad High Court*" and petitions have 


been filed with the Supreme Court of Pakistan, though to date they have not been 
heard.” 

Interestingly, the complainants in the Peshawar High Court in the first 
information report (FIR) and related complaints, targeted specific CIA officials, 


18 International Law Commission, “Draft Articles on Responsibility of States for Internationally 
Wrongful Acts,” 56th session (2001) UN Doc A/56/10, Arts. 36 and 37. 

19 Foundation for Fundamental Rights v. Federation of Pakistan (2013 PLD 94), Peshawar High Court, para. 
22(v). 

20 Bureau Report, “Foreign Secretary Gets Contempt of Court Notice,” Dawn, 20 December 2013, 
Available online www.dawn.com/news/ 1075200 (accessed 22 May 2014). 

21 The Islamabad High Court (IHC) referred a first information report (FIR) to the district and sessions 
judge, the case has yet to be decided. “The directive was issued by Justice Shaukat Aziz Siddiqui 
of the IHC on a petition filed by Karim Khan, a native of North Waziristan, who is seeking 
registration of an FIR against CIA station chief Jonathan Banks for killing his son and a brother 
in a 2009 drone attack” (“FIR over Drone Strike: IHC Refers Case to Lower Court,” Dawn, 12 
February 2014, Available online www.dawn.com/news/ 1086493 (accessed 5 May 2014)). 

22 M. Asad, “Drone Attacks: SC Refuses to Admit Petition,” Dawn, 17 July 2013. Available online 
www.dawn.com/news/ 1029561 /drone-attacks-sc-refuses-to-admit-petition (accessed 1 January 
2014); S. Khan, “SC Refuses to Rule on Drone Attacks Issue,” The News, 5 September 2013. 
Available online www.thenews.com.pk/Todays-News-13-25237-SC-refuses-to-rule-on-drone- 
attacks-issue/ (accessed 1 January 2014); Bureau Report, “Foreign Secretary Gets Contempt of 
Court Notice,” op. cit.; A. Amin, “Non-Implementation of Verdict on US Drone Strikes,” The 
News, 23 January 2014. Available online www.thenews.com.pk/Todays-News-2-228128-Non- 
implementation-of-verdict-on-US-drone-strikes (accessed 5 May 2014). 
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including the General Counsel to the CIA, John Rizzo, and the CIA Station 
Chief in Islamabad, Jonathan Banks, who has since left Pakistan.?? Rizzo and 
Banks were charged with conspiracy and the commission of the crime of murder, 
and with grievous injury, mayhem, and the crime of waging war against Pakistan, 
under the Pakistani criminal and penal code.** Claimants argued that the 
involvement of the CIA’s agents and officials in the drone campaign was not 
protected under the doctrine of state immunity. Therefore, it was argued that CIA 
officials and agents cannot act with impunity and benefit from the protections 
accorded for public acts under the doctrine of state immunity. 

Furthermore, the claimants argued that the basic tenants of IHL were being 
contravened as “drone operations [were being conducted] under the aegis of the 
CIA, which is a clandestine entity neither trained in, nor compliant with, the laws 
of war.”* Accordingly, the claimants characterized CIA officials as unlawful 
enemy combatants guilty of committing war crimes. The complaint employed the 
position of Gary Solis*® to argue that the officials named in the complaints had 
committed homicide, and that Interpol should arrest those charged for extradition 
to Pakistan for trial. These were innovative arguments that convinced the court 
of the illegality of drones. 

The Court issued a scathing criticism of the US drone program in Pakistan. 
This seminal judgment has created necessary domestic pressure, raising issues of 
the rule of law, respect for the judiciary, and the responsibility upon the 
Government of Pakistan to protect its citizenry. It has obliged the government to 
negotiate more proactively with the US on the issue of drones. 

Pakistan has witnessed growing public consensus that the country should raise 
its grievances at the international level, arguably because of a lack of faith in 
domestic responses to the issue. In light of the overwhelming political mandate 
of the All Parties Conference (APC),?’ the Pakistani Ambassador to the UN, 
Masood Khan, raised the issue of drone strikes within Pakistan’s territory at the 
UNSC, calling for the immediate and urgent “cessation of drone strikes.”?° 
Ambassador Zamir Akram, the Permanent Representative of Pakistan to the UN 
in Geneva, also raised the issue at the opening session of the 24th Human Rights 
Council. Akram highlighted not only the violation of international law that drone 


23 D. Walsh, “CIA Chief in Pakistan Leaves after Drone Trial Blows His Cover,” The Guardian, 17 
December 2010. Available online www.theguardian.com/world/2010/dec/17/cia-chief-pakistan- 
drone-cover (accessed 3 June 2014). 

24 Pakistan Penal Code 1860 (PK) s 120-B, 108, 37, 121, 123, 300, 335, 333, 118. 

25 Peshawar High Court, Writ Petition No. 1551-P/2012, para. 27. 

26 Ibid., para. 26: “an international or non-international conflict must be in progress. Without an 
ongoing armed conflict the targeted killing of a civilian, terrorist or not, would be assassination — 
a homicide and a domestic crime.” 

27 At the All Parties Conference, held in September 2013, all political parties agreed that the matter 
of drone strikes in Pakistan needs to be pursued in diplomatic and multilateral forums. 

28 “Pakistan raises drone strikes issue at UN,” Dawn, 20 September 2013. Available online 
www.dawn.com/news/ 1044066/pakistan-raises-drone-strikes-issue-at-un (accessed 1 January 


2014). 
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attacks constitute, but also the “heavy loss of innocent lives apart from [the] 
widespread social and economic costs”?? that they impose. 


Practical realities: the inability of the Federal Government of 
Pakistan to hold political sway with the US over the drones 
issue 


While this book has detailed the legal challenges presented by drone strikes — the 
fact that they are carried out contrary to international human rights law and IHL 
as well as the domestic laws of Pakistan — and the negative socio-political 
ramifications of drones strikes, the question remains why Pakistan fails to prevent 
such attacks through diplomatic and political means. 

There are several reasons for this phenomenon. First, the most glaring basis for 
such inability is capacity: there are serious questions about the competency and 
diligence of members of the Pakistan civil service and the executive, who wield 
decision-making authority in such matters. All ministries and divisions of the 
Government of Pakistan are acutely understaffed and lack competent experts, 
including in the area of law and policy. Consequently, there is inadequate 
preparation and input in formulating positions at all levels of the government, and 
a lack of centralized policy-making mechanisms. 

There is no systematic due diligence undertaken when a policy is being 
formulated or political decisions are being made. The ramifications of decisions 
made are also not subjected to careful scrutiny and assessment. Governmental 
decision-making in Pakistan is primarily ad-hoc, with positions being formulated 
within the lower ranks of bureaucracy and subsequently “rubber-stamped” at the 
higher governmental levels without adequate critique. In sum, Pakistan’s 
governmental institutions suffer from acute understaffing: the bureaucracy’s ranks 
are filled with officers who are often undertrained, unfamiliar with their specific 
areas of concern, and generally incompetent. This critical defect in the human 
resources capacity of the Pakistani bureaucracy creates a system that lacks the 
ability to analyze and deconstruct the problems that it is presented with. 

Second, governmental ministries, even those with overlapping or complementary 
areas of operation, largely operate in isolation, jealous of their areas of focus and 
extremely concerned with infrmgements — whether perceived or actual — upon their 
portfolios by another ministry. This isolationism renders it extraordinarily difficult 
to work in concert, especially upon issues that fall within the purview of more than 
one ministry. As a result, one observes inconsistencies and contradictions in the 
decision-making processes of the government. This, in turn, results in a great deal 
of energy and resources being diverted into defending a ministry’s turf, and away 
from working towards providing a solution to the issue at hand. The government 
is therefore unable to produce a single, authoritative stance on a given issue. 
Without pooling their resources and information, ministries — individually — are 
thus vulnerable to pressures from foreign governments and powerful non- 
governmental international organizations. 


29 Ibid. 
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Third, compounding this dismal state of affairs is the culture of the bureaucracy. 
Arising out of British colonialism, the Pakistani bureaucracy operates in much 
the same way as it did under colonial rule: exercising an inordinate amount 
of influence over the country with little critical oversight, the bureaucrats are 
incredibly self-assured to their own detriment. They are inimical to oversight and 
completely confident in their capacity to understand and resolve all issues, even if 
such issues do not relate to their professional expertise. The organizational culture 
—a holdover from the colonial period — wherein each officer presumes her or 
himself to be completely competent in all matters pertaining to that ministry’s 
portfolio, and where the office — and the officer occupying it — is presumed to be 
infallible and beyond reproach, is unrealistic. Furthermore, there is a critical lack 
of mechanisms to hold officers accountable for erroneous decision-making, whether 
in the form of disciplinary proceedings or otherwise. This institutional culture of 
incompetency cripples the ministries’ capacities to perform their respective 
functions and the State’s ability to present a unified, coherent stance on any 
particular issue. When the issue is as legally and politically complex as that of the 
US drone program within Pakistani territory, such bureaucratic incompetence and 
overconfidence result in abjectly flawed decision-making. 

Fourth, the political establishment is often filled with feudal agriculturalists and 
industrial tycoons. These individuals are generally incapable of making informed 
political decisions, as they lack the necessary expertise on such matters; but 
through their significant influence, they are able to procure senior positions in the 
government. This limits the human resource capacity of the political institutions 
of the Pakistani Government, which could otherwise keep the bureacratic 
institutions in check. 

Fifth, both the political and the bureaucratic institutions of Pakistan fail to utilize 
experts in their decision-making. Experts in human rights law, humanitarian law, 
national security law, international politics, and other relevant areas are excluded 
from state institutions. The government regularly declines input from academics 
that would allow it to make better decisions. There is little to no awareness of the 
relevant US and international law for countering legal justifications in support of 
drone usage. Past instances of decision-making on the matter resulted in myopic, 
uncertain, and mutable stances, formulated to address short-term political 
concerns. The executive branch does not adequately gauge how its decision-making 
processes would compromise its official position on the drones issue going forward. 
As a consequence of flawed decision-making and the failure to incorporate experts 
within the decision-making processes, the government has been unable to prepare 
forceful legal or political arguments to counter acts of force against the state, 
including drone strikes within Pakistani territory. 

Sixth, given Pakistan’s status as a developing state, replete with the governmental 
inefficiencies and corruption, decision-makers in Pakistan are subject to extraneous 
pressures. 

These institutional vulnerabilities are exploited by stronger and more developed 
nations who employ certain methods with the intention of furthering their own 
national interests: methods that operate to dilute the sovereignty of Pakistan. Quite 
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often a stronger state, in furtherance of its interests, can work to convince, induce, 
or confuse a governmental official to agree on matters that are contrary to 
Pakistan’s national interest. They can exploit the inability of such officials to 
understand the ramifications of providing their consent while representing Pakistan. 

Such tactics have enabled some states to retroactively justify their legal and 
political dealings in developing nations, providing them with the necessary levels 
of legal coverage.” These tactics also prevent weaker states from subsequently 
questioning harmful policies and conduct that they unwittingly agreed to 
previously. 

Perhaps such was the case with the drone campaign in Pakistan.*! Pakistan’s 
public stance on the usage of drones changed dramatically over time, culminating 
in confused domestic positions on drones and the applicability or enforceability of 
IHL in the Pakistan—Afghanistan border regions. Put another way, for many, 
Pakistan is being held hostage because of the gross incompetency of its own 
government: forced to give tacit approval to a program that is universally 
condemned within the country, for fear of exposing the true extent of the 
government’s incapacity to adequately address the issue. 

Seventh, this state of affairs is further complicated by the involvement of the 
Pakistani military establishment and national security agencies in foreign policy 
matters — including the thorny issue of drones. The military is seen to wield a great 
deal of influence over the Pakistani Foreign Ministry. Institutionally, the military 
and the security agencies are represented at most inter-ministerial meetings 
separately, as well as through the Ministry of Defense. These “stakeholders” have 
been accused of only watching out for their own particular organizational interests: 
interests that might not necessarily correspond with the nation’s interests as a whole. 
Furthermore, echoing the concerns regarding the bureaucracy, such officials are 
also accused of lacking the expertise and training necessary to make sophisticated 
political and legal decisions. 

In the context of drones, for instance, the role of Pakistan’s principal intelli- 
gence agency, the Inter-Services Intelligence (ISI), provides an instructive case 
study. It has been accused of being complacent towards — and even supportive 
of — the use of drones in the FATA region in those instances where the targeted 
outfits are deemed to be hostile towards it.** It has also been argued that, at 
other times, it strongly opposes drone strikes conducted on targets that enjoy its 


30 S. Almasy, “Report: US, Pakistan had secret agreement on dozens of drone strikes,” The CNN, 25 
October 2013. Available online http://edition.cnn.com/2013/10/24/politics/u-s-drones-pakistan- 
report (accessed 14 March 2014). 

31 It has been asserted in several accounts that “[s]ome senior officials in Pakistan regard them as 
a necessary evil but rarely say so in public” (J. Boone, “US limits Pakistan drone strikes amid 
political battle over military moves,” The Guardian, 5 February 2014. Available online www.the 
guardian.com/world/2014/feb/05/us-limits-pakistan-drone-strikes (accessed 14 March 2014)). 

32 Drones are used against the Tehreek-e-Taliban Pakistan (TTP) and other terrorist outfits affiliated 
with it, “Pakistan complicit in US drone strikes: Afghan army chief,” The Express Tribune, 3 July 
2013. Available online http://tribune.com.pk/story/571800/pakistan-complicit-in-us-drone- 
strikes-afghan-army-chief (accessed 1 January 2014). 


Conclusion 239 


support.*? This opposition may have seen expression in several ways, where 
the ISI allegedly has responded to such strikes in ways meant to punish the US 
for its “transgressions.” The leak of the identity of the CIA Station Chief in 
Islamabad, Jonathan Banks, who was subsequently named as the defendant in the 
Peshawar High Court case, has been cited as an example of the ISI allegedly getting 
back at the US for targeting the Haqqani network, an organization to which it is 
believed to have ties.** This practice of tolerating — or even assisting — drone strikes 
in certain instances, but resisting them in others, operates to dilute the national 
legal position on drones, muddying the legal waters and making it difficult for 
Pakistan to present a coherent legal stance on the matter. 


The way forward 


The danger posed by the threat of militancy — and by the Taliban in particular — 
is very real: fostering an environment of repression and intolerance. The 
Talibanization of society in the Pak-Afghan region has resulted in a level of anarchy 
that erodes the fabric of society and which must be halted immediately. This rise 
in extremism has ramifications that extend far beyond the areas of these two 
developing South Asian states, with consequences for the peace and stability of 
the entire region. 

Recognizing the problem is part of the solution: tackling Talibanization requires 
a multi-faceted approach that peacefully and constructively addresses the root 
causes from which such radicalism and militarism emanate. Such an approach is 
consonant with the newly conceptualized human security paradigm, which focuses 
on the protection of the person — rather than the state — through the promotion 
of sustainable development, equality, political and economic security, and the 
alleviation of poverty in the troubled regions. 

Support from the international community in this endeavour would go far in 
stabilizing radicalized tribal societies and would, in turn, render it practically 
impossible for the disease of terrorism to thrive in this part of the world. This is 
the only real way to win the so-called “War on Terror.” The situation in Afghan- 
istan and Pakistan mandates an approach centered primarily upon the peaceful 


33 Itis widely reported that the ISI maintains secretive ties with the Haqqani network. It has been 
reported by the New York Times (NYT) that the ISI wishes to maintain that influence as part of 
its “focus on maintaining overarching Pakistani direction of the Afghan insurgency” (“The State 
of the Taleban: extracts from the NATO report,” The New York Times, 2 February 2012. Available 
online www.lexisnexis.com/Inacui2api/results/docview/docview.do?docLinkInd=true&risb=2 1_ 
1181777009 16&format=GNBFI&sort=RELEVANCE&startDocNo= | &resultsUrlKkey=29_T181 
77700920&cisb=22_1T18177700919&treeMax=true&treeWidth=0&csi=382503&docNo=7 
(accessed on 18 September 2013)). 

34 In 2010, Jonathan Banks, the CIA station chief In Islamabad, was forced to be called back after 
his identity was revealed in a FIR. It is believed that the leak was made “by a disgruntled element 
within Pakistan’s Inter-Services Intelligence spy agency” (D. Walsh, “CIA chief in Pakistan leaves 
after drone trial blows his cover,” The Guardian, 17 December 2010. Available online www. 
theguardian.com/world/2010/dec/17/cia-chief-pakistan-drone-cover (accessed 1 January 2014)). 
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resolution of all disputes, the fostering of nation-building through political dialogue 
and compromise, the strengthening of democracy and its associated processes, and 
maintaining the supremacy of the rule of law. 

The use of force, though necessary in particular instances, must always be 
employed as a last resort, and must strictly be limited in its duration and scope. 
Such use of force should remain the prerogative of the domestic government, unless 
its refusal to act proves to be a threat to international peace and security — a fact 
to be determined multilaterally by the whole international community. Only the 
domestic government is accountable for its actions to democratic institutions and 
its citizens. This point is of particular significance as, though the drones are being 
piloted by citizens of the US, those affected by such strikes are citizens of the state 
of Pakistan, who are entitled to protection from their domestic government. In 
general, the use of armed force generally targets the symptoms of a diseased state 
of affairs rather than the root causes, and results in more damage in the long run. 
The situation in the Pak-Afghan tribal region is testament to the fact that violence 
begets more violence, especially when the use of force is employed by foreign 
powers driven by their own vested interests. 

The domestic criminal system of the states where terrorism is a concern should 
be employed to punish reprehensible behavior carried out by non-state actors. An 
interstate use of force has, historically, been reserved to deal with belligerent states 
instead of non-state actors. Such a use of the criminal justice system will strengthen 
the rule of law in the troubled state, reinvigorating participation in the domestic 
governance mechanisms — and, by extension, in the democratic process — and 
restoring the faith of those affected by extremist violence in the courts. Such would 
also operate to reduce interstate conflict; at present, the US’s use of targeted strikes 
serves only to engender significant ill will in the Pakistani populace, rendering it 
far easier for extremist recruiters to present themselves as sympathetic figures. 
There is no reason to believe that the ordinary criminal justice system of Pakistan 
is ill-equipped to handle crimes that are of a terrorist nature; by contrast, the use 
of drones has served to weaken the state’s sovereignty; exacerbated a general lack 
of faith among the polity in the state’s capacity to effect their rights; served to further 
radicalize those affected by the strikes; presented the US as an explicit aggressor 
within the national consciousness; and, correspondingly, portrayed the extremist 
groups as sympathetic characters. 

It is easy to see the appeal of drones: as a weapons platform UAVs are incredibly 
efficient in terms of time and resources, not to mention the domestic political victory 
that comes with effecting military solutions in far-off battlefields without risking 
one’s own troops. The fact remains, however, that a purely utilitarian calculus 
of the efficacy of drones cannot justify their deployment: a technology’s cost- 
effectiveness cannot override genuine humanitarian concerns surrounding the 
use of drones. The fact that arguments from efficiency are driving much of the 
discourse in support of drones is alarming. International law informs the practices 
of states worldwide, and the dangerous precedent in allowing legal norms to be 
formed that enable the use of unilateral drone strikes — in the interests of efficiency 
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but to the detriment of humanitarian concerns — is cause for concern. While it is 
arguable that changes in technology inform the development of legal norms — 
especially those pertaining to the waging of war — such technological advances 
cannot form the impetus for the development of entirely novel legal norms — 
especially when such norms are without a legal basis and prima facie stand in 
contradistinction to current, established international law. 

From a global institution-building perspective, unilateral actions taken by 
powerful states in order to effect their own objectives, violating the territorial 
sovereignty of weaker states at the same time, are extremely damaging to the 
interstate paradigm upon which the international framework is based. Ascribing 
instead to multilateralism and to peaceful modes of dispute resolution would force 
powerful state actors to develop alternate, constructive modes of engagement. 
Multilateralism focuses more on diplomacy, political dialogue, and compromise. 
Such an approach would provide the necessary impetus for the development and 
recognition of multilateral judicial institutions, such as the International Criminal 
Court, which, when accorded the optimal level of authority and jurisdiction, would 
most appropriately adjudicate international crimes of a grave nature. 
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